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1. Tsz Tin Tsuen is a village in Tuen Mun Area B4ad been the home of about 40 families.
Some of these families had been living there foesd generations. As in some other rural
villages in the New Territories, most of the resideno longer earn their living in the

agricultural sector. But there are exceptions,easahstrated by the case of one of the applicants
in these proceedings.

2. The Applicants were all previous owners of plfttand at Tsz Tin Tsuen. In legal terms,
their land was held by way of lots granted undBiack Crown Lease as agricultural land. With
the development in the New Territories in the fast decades, the use of most of the land had
been converted to other uses. As illustrated byabis of these cases, structures had been built
on the land for residential and storage purposesa§e was held to be permitted usditorney
General v Melhado Investment Ltd [1983] HKLR 327.Though the Government took the view
that the lease condition did not permit the lantd¢aised for building purposes, some structures
erected before a certain date have been “toleraettie sense that no action was taken to
demand any premium from the owners or to requieedtmolition of the same. Thus, the
villagers were able to live there peacefully andrahe years built their homes and social circle
there.

3. The Government intends to develop Tuen Mun Areand the Chief Executive in Council
decided in 2009 that the land at Tsz Tin Tsuerggslired for public purpose. The land is needed
for building public housing to provide accommodatto 5,000 households. An order was made
for the resumption of various lots (including tha$ehe applicants in these proceedings) in
April 2009.

4. As a result of the resumption, the villagers twathce a problem which they did not need to
address before: the legality of their structures ase of the land. Though they could claim
compensation under thends Resumption Ordinancgection 12(bpf the ordinance provides
that no compensation shall be given in respechgfuse of the land which is not in accordance
with the terms of the Government lease under wttieHand is held ]. As further explained
below, this court is not concerned about the lef@ompensation in these proceedings. The
proper forum for deciding that, as provided fothe legislation, is the Lands Tribunal.

5. Apart from the compensation to which the villegare entitled under theands Resumption
Ordinancethe Government has a schemeofratia payments which in effect provide non-
statutory compensation to owners of resumed lahd.details of the scheme are set out in
exhibit LKLA-14, which | annex to this judgment. NDykes submitted that though this non-
statutory scheme covers compensation for loss wiehd is not a matter of entitlement and any
villager who has disagreement with the amount effaxannot have the matter decided by an
Article 10 compliant tribunal. On the other haneyds told by Mr Yu that there are authorities
suggesting that the administration of the non-tbayjuscheme may also be subject to judicial
review2]. Again this is a question | need not decide irs¢hgroceedings.

6. As a matter of fact and in accordance with ganaactice, the Lands Department did make
offers to all the villagers affected under the sohefex gratia payments. As far as the
Applicants are concerned, the latest offers, acogrfigures provided by counsel for the



applicants, are as follows,
(a) HCAL 95: $1,456,400 for the land plus a sun$2%56,000;

(b) HCAL 97: $2,270,934 for the land plus $400,880the houses, $26,800 for plants and
$23,300 for facilities;

(c) HCAL 98: $1,239,036 for the land plus $10,666f@ plants and $54,586.59 for facilities;

(d) HCAL 99: $2,270,934 for the land, $400,000tfoe houses, $26,00 for plants and $23,300
for facilities.

7. In the evidence filed on behalf of the Respomnders suggested that these offers under the
scheme oéx gratia payments are much higher than what the applicantkl achieve if they
seek statutory compensation underlthads Resumption Ordinancthe villagers have to
consider that with the benefit of advice from tHaiwyers and surveyors. But the current
situation is that these applicants considered tfegsoto be too low.

8. Another concern of the villagers was the pransif alternative accommodation. Thends
Resumption Ordinancdoes not have any provision for alternative accowtettion. The
applicants hold the grievance that the amountsedfey way of compensation would not be
adequate for them to purchase another private gyopecomparable character, size and
location in the market. To a large extent, thisnstérom the problem as to the legality of the
existing structures and the policy guided3sction 12(bpf theLands Resumption Ordinance

9. However, the Government did make offers forrintéhousing. For villagers qualified for
public housing, interim housing was offered at @sstonary rents whereas for villages not so
qualified, interim housing was offered at markettse It is up to each villager to decide whether
he or she would take up such offers. In one ottse, the applicants in HCAL 98 of 2010 were
able to secure a tenancy at a unit at Prosperorge@aan estate managed by the Housing
Society. They, through their counsel, complained the unit was too small. Similar complaints
were advanced in respect of interim housing offérngthe Government. Details of the steps
taken by the Government to offer and assist théiags in securing alternative
accommodation are set out in several summariesedama to the court at the hearing. Mr Dy
drew attention to the fact that these arrangenemetson-statutory.

10. Finding the offers from the Lands Departmertsadisfactory, some of the villagers refused
to vacate from their land. The applicants in theseeedings are amongst those. The Direct
Lands issued notices undeection 6(1)f theLand (Miscellaneous Provisions) OrdinarCap.
28on 2 July 2010, starting the eviction process. dpyicants now seek to challenge the
eviction process by judicial review.

11. Based on what | have been told and what | fieend their evidence, the applicants wish the

Government to reach a satisfactory settlement thgéim before they are required to vacate from
the land. From their point of view a satisfactoejtiement should enable each family to relocate
to a new home of comparable standard in termszef sharacter and location with their existing



homes at Tsz Tin Tsuen without any difficulties.

12. But whether this can be achieved by these phogs is another matter. As | said, the level
of compensation is a matter to be decided by tmel& dribunal if parties cannot come to
agreements. As regards the deadline for vacatorg the land, these proceedings focus on the
legal effect (if any) of the notices issuBdction 6(1)pf theLand (Miscellaneous Provisions)
OrdinanceCap. 28 If the applicants were to succeed here, theievigirocess might be delay:
But this court does not have the power (on anyyaiglas explained below) to restrain the
Government from evicting the applicants until &lsatent is reached.

HCAL 95 of 2010

13. The Applicant had been one of the tenants-mraon of section A of Lot No 372 in
demarcation district No.132 [“the Land”]. The Laisdcsituated in an area known as Tsz Tin
Tsuen. He is also a village representative of TinZTsuen. He lived there since 1969. His wife
(whom he married in 1980) and three children (a2&dL5 and 12 respectively) are also living
there. Since 1978, he operated a business at tikihdahe manufacturing of wooden products.
According to his counsel, the Land is 14,375 sqfeeeand a house of 85 square metres was
built upon it.

14. On 14 December 2007, the Director of Landsedsuletter informing the residents of Tsz
Tin Tsuen, including the Applicant, that the Gowvaant would resume the land at Tsz Tin
Tsuen, including the Land. The letter was in thenfof a Notice stating that clearance of the
area was scheduled to take place in March 201@khnelsidents should clear their belongings
and vacate from the area by March 2010. Anothé&grlef the same date was a clearance survey
notice informing the occupants that Lands Departra&if would carry out a pre-clearance
survey in order to establish the eligibility of thesidents for rehousing and of the operates of
shops, workshops and other undertakings for exegpatyments.

15. The resumption was gazetted in April 2009 anehs effected in accordance with thends
Resumption Ordinand8ap. 124 0n 17 July 2009, the title of the Land revertedhe
Government. The Applicant does not challenge thality of the resumption.

16. Thus, as from 17 July 2009, the Applicant hasight to occupy and use the Land. All he
has is the right to claim compensation underLtlieds Resumption Ordinanaad if the
guantum as to the compensation cannot be agresdytiuld be assessed by the Lands Tribt
see # 454F K G E CACV 157 of 2008, 20 June 2008.

17. Compensation offers were made by the LandsDapat to the Applicant on 14 May and
31 July 2009. The Applicant did not respond. Nat laie vacate from the Land.

18. The clearance of Tsz Tin Tsuen was discussadvarking Group meeting under the
Environment, Hygiene and District Development Comteei of Tuen Mun District Council on 5
November 2009. Mr Tang Tung Chiu, the village hegidisz Tin Tsuen and Mr Chan Tsz Y

a representative of a concern group and the applioddCAL97 of 2010 attended the meeting.
A request was made for deferral of the clearante aflaMarch 2010. In response, with a viev



give more time to the affected persons to vacatieralocate, the Government deferred the
clearance date to July 2010. A notice was posteall@ifected areas in Tsz tin Tsuen on 26
January 2010 informing the villagers of the chaafjelearance date to July 2010.

19. On 2 July 2010, the Director issued a Clear&iatece undeSection 6(1)of theLand
(Miscellaneous Provisions) OrdinanCap. 28informing the Applicant that he had to cease the
occupation of the Land before 3 August 2010. Thaiegnt did not comply with such notice.

20. On 24 August 2010, the Director wrote to thelgant informing him that the Director
would take action to demolish all the remainingistures on the Land on 9 September 2010.

21. On 8 September 2010, the Applicant receiveelxagratia payment of $256,555.65 from the
Director and signed an undertaking that he woulateafrom the Land on or before 9 Septer
2010.

22. Instead of honoring his undertaking, the Aplicmade aex parte application to the court
for an interim injunction to restrain the Direcfoom going ahead with the demolition. In that
application, the Applicant did not inform the coafthis undertaking and the receipt of the ex-
gratia payment. In his Third Affirmation, the Apgdint explained that he was misled as to the
nature of the document he signed and collectedhtreey on the basis that it would not
prejudice his future claim. He further said thatreit time he was under great pressure as he
worried about the livelihood of his wife and higldken if he were to be arrested as a result of
his “fierce opposition to the demolition”. He intded to keep the money as a contingency
payment for the use of his family. The allegatiéth@ Applicant as to his being misled was
refuted by the affirmation of Mr Yip, a Clearanc#iCer of the Lands Department. In view of
the focus of the challenge as it is ultimately adjbefore this court, it is not necessary to res
this factual dispute.

23. Thatex parte application came before Deputy Judge L Chan aggent application. | was
told that an interim injunction was granted at 7a@ up to 1:00 pm on 9 September with a view
that the Director would be given an opportunityatitlress the court at about noon on that date.
Before the matter was further argued before thetcthe Director agreed with the Applicant to
withhold demolition up to 27 September 2010. Thertwas informed of the agreement and the
Applicant was granted an extension up to 16 Septe@®10 to file his Form 86.

24. On 16 September 2010, the Applicant made alicagipn for leave to apply for judicial
review in respect of the Clearance Notice of 2 A0§0 and the letter of 24 August 2010. The
Applicant seeks to obtain an order of certioraaghing the Clearance Notice and the “Notice”
of 24 August 2010 to demolish the structures on_ted.

25. In a nutshell, the complaint of the Applicastmiesented in his affirmation was that the
period of notice given to him to vacate from thetlas too short bearing in mind that he has
been there for decades. As such, it is contenddusapehalf that the decision to issue such
notices was\Vednesbury unreasonable. By reference to the letter of 24usug010, the
Applicant said at para.27 of his Form 86,



“A three weeks’ notice is simply insufficient fdre Applicant’s family to relocate themselves
especially given the belated compensation offeng. dpplicant could not be expected to be able
to relocate his family and business on or befog&ptember 2010 upon his acceptance of the
provisional compensation on 1 September 2010.”

26. The Applicant received an offer for provisionampensation on 1 September 2010. He
accepted the same on the same date. He would eegsiym of $1,456,400 upon production of
the title documents and other conditions stipulateitie offer letter. The acceptance of the
provisional compensation would not prevent the Aggpit from pursuing his claim for full
compensation in the Lands Tribunal.

27. His request as put forward by his solicitorsanrespondence, as summarized at para.18 of
his Affirmation, is as follows,

“... we ask for postponement of the TTT clearancggats ... We ask for 2 months so that we
can resolve the relocation issue and conclude ragots with the authorities. ... Hopefully w
the cooling-off period sought, the crisis dadefused and all the aggrieved TTT residents
be brought back to the negotiation table and hdvbedifferences ironed out amicably.”

28. However, shortly before the application fonveavas heard by this court on 20 September
2010, the Applicant changed the primary basis sfitiack. By the Amended Notice of
Application, he put forward the argument tBatction 6of theLand (Miscellaneous Provisions)
OrdinanceCap. 28is unconstitutional in that it infringes the Apgaint’s rights under Article 14
of the Hong Kong Bill of Rights and Article 29 dfd Basic Law. This becomes the main plank
of his challenge and at the hearing on 22 Septe@WEd, Mr Yee abandoned the previous line
of attack and confirmed that the Applicant wouldgtead rely on the grounds canvassed by Mr
Dykes at that hearing. If the Applicant succeedsPDykes submitted that the notices would be
guashed and the Government would have to resortlinary civil proceedings to recover
possession of the Land if no settlement is reaghtdthe Applicant. Insofar as the resolutior
the challenge based on Article 29 of the Basic bad Article 14 of the Hong Kong Bill of
Rights involves factual disputes, counsel submitted the matter has to be decided by a writ
action if the court held that there is a serioaslyuable defence.

29. On 20 September 2010, shortly before the hgarfithe leave application in HCAL 95 of
2010, three further applications by other Tsz Tsudn villagers were presented to the court.
Since the Director did not have time to considergame, all the applications were adjourned to
be heard on 22 September 2010. Mr Dykes indicduaidal the applications can be dealt witl

a roll-up basis, viz. the court can deal with apggiion for leave and the substantive application
for judicial review at the same time. In view oétfact that the withholding of action by the
Director would end on 27 September, and in thet laflthe limited scope of the argument, |
think it is a sensible course to take. Directiors\ga&ven as to the filing of evidence by the
Director.

HCAL 97 of 2010

30. This applicant was the owner of Section B Lot391, Demarcation District No.132, agai



piece of land in Tsz Tin Tsuen. He is a farmer hadarms and lives there. His younger also
lives there with him. Both of them lives there grtbey were born in 1965 and 1966
respectively. The land was bought by his grandfath&960.

31. His land was about 4,800 square feet and 8tates were built on it,

(a) A house of about 80 square metres for residence

(b) A house of 25 square metres for storage;

(c) A house of 75 square metres, once as a faatoxy,for storing fertilizers.

32. The two brothers also occupied the neighbodanhgt Section A Lot N0.391 and used the
same as farmland.

33. This applicant has raised objection to themgsion before the Chief Executive in Council
made the decision to resume in April 2009. His ciope had been considered. On 7 March
2008, a meeting was held between the applicantten@ivil Engineering and Development
Department at which the objections of the appli@ad his concerns were canvassed. The need
for the resumption, the basis of compensation hadtrangement for alternative
accommodation were explained to him.

34. The land was subsequently resumed by the Gaarnwith the same chronology of
material events. Despite his previous objectidmes applicant did not challenge the decision of
the Chief executive in Council by way of judiciaMiew. As mentioned, the applicant was the
representative of a concern group who attendechanateeting on 5 November 2009.

35. On 29 September 2009, the applicant appliegdbtic housing. The application was
withdrawn when he found out his family assets egeddhe prescribed limit. He also declined
interim housing.

36. Like the applicant in HCAL 95 of 2010, he adeejpand collected agx gratia payment in
the sum of $406,045.88 and signed an undertakingdd®eptember 2010 promising to vacate
from the land by 27 September 2010. However, o8dptember 2010, the applicant returned
the cheque to the Lands Department.

HCAL 98 of 2010

37. The applicants are mother (aged 76) and sad(4dy)). The land in question is Lot N0.304,
Demarcation District No.132. It was bought by tagIfather around late 1960’s or early 197
The family had been living there since the land a@guired.

38. The size of the land is 2,500 square feet and ikexdnouse of 1,000 square feet built upt
with an open garden of 1,500 square feet.



39. The case has a similar resumption history.

40. The applicant accepted a tenancy at Prosp&arden in Yau Ma Tei from the Housing
Society and his family moved into it in August 20Hbwever, counsel complained on his
behalf that the unit is too small as compared withresident they previously enjoyed at Tsz Tin
Tsuen. He is not qualified for public housing maet@y the Housing Authority because he had
been given the Home Starter Loan in 2001 and leisne limit exceeded that prescribed by the
Housing Authority. At his request, his case waemefd to the Housing Society and the unit at
Prosperous Garden was offered and accepted acglydin

41. The Government had offered him a moving allaxeain the sum of $6,000. He declined to
accept it.

HCAL 99 of 2010

42. The Applicants are married couple. The wife (i Applicant) was the owner of Lot No.3
in Demarcation District N0.132, another plot ofdan Tsz Tin Tsuen. That piece of land was
originally owned by the grandfather of the husbéhe 2 Applicant). He has been living there
since he was born in 1963. He married tHé\fplicant in 1996 and she also lived there ever
since. After the grandfather passed away, the ashieof land was transferred to the wife. T
have three daughters, also living there.

43. Their land has 4,356 square feet and four tsowsee built on it.

(a) House 1 is about 65 square metres and occbyidte three daughters;

(b) House 2 is 45 square metres and used for gprag

(c) House 3 is 20 square metres and occupied bgatinale.

(d) House 4 is 30 square metres and leased outttaat.

44. The resumption history is similar.

45. The applicants applied for public housing inréfe2009 and at an interview on 21 October
2009 they declared their means exceeded the HoAsitlgrity’s asset limit. Interim housing
was also offered and declined. Their case was sdered again in August 2010 and again they
failed on means test. The case was referred bidlising Department to the Social Welfare
Department but the applicants declined the senotése latter.

46. An offer for compensation ($2 million odd) wenade to thenm May 2009 in respect of tt
land. A further offer (about $217,000) was mad€&eéruary 2010 in respect of the houses. That
further offer was increased to $237,000 in Septer@b&0.They did not accept the offers.

47. The applicants challenge the Clearance Nofi@eJoaly 2010 and the further notice of 24



August 2010 on similar grounds as advanced in atases.
Amenability to judicial review

48. The recovery of possession of land alreadymesiu(as opposed to the decision made by the
Chief Executive in Council in resuming the landumslertaken by the Director in the
performance of his role as the land agent of theeBunent. As such, the decisions made in
connection to such process and the steps takesutider igrima facie not judicially

reviewable in accordance with the principle laidvddan Hang Wah Chong Investment v

Attorney General [1981] HKLR 336.

49. The Applicant relied oHong Kong & China Gas v Directorsof Land [1997] HKLRD 1291

to argue thaHang Wah Chong is not applicable. The dichotomy between theselines of

cases has been examined by A CheungAhdlerson Asphalt v Secretary for Justice [2009] 3
HKLRD 217.The relevant principles were summarized by Hisdsbip at para.57 of the
judgment after reviewing the relevant authoritiesa nutshell, the mere presence of somelic
element in the decision or action being challengeg not be sufficient to render it a public law
decision. The crucial question is whether theig peiblic element of sufficient weight in the
sense that the role played or the function perfdrimethe Government official is sufficiently
public to render it susceptible to judicial review.

50. In the context of land resumption, in my judgyéhere is a distinction between the deci:

to resume the land and thereafter the actual psamecoveringhe land (including the evictic

of those continues to remain on the land aftermgdion has been legally effected). No matter
what one may say as regards the reviewability @fdhmer decision, I think the latter process
and each step taken pursuant thereto by the Direttaands must be regarded as acts in the
performance of his role as the land agent of thee@onent. As such, subject to an important
rider, the steps taken by the Director in his niegjoin with the occupiers and the clearance of
the land, insofar as they are done in a similarmeaas a private landlord recovering possession
of his land from an occupier, are not amenabledicjal review.

51. As mentioned, there is one rider. The Direitarot seeking to recover possession by means
of legal proceedings like any ordinary private lland. The Clearance Notice of 6 July 2010
issued undegection 6of theLand (Miscellaneous Provisions) Ordinari@ap. 28

52. That ordinance provides for matters relatin@btwvernment land. After resumption, the land
in question becomes Government land and the Diregsathe designated authority under the
Schedule to the Ordinance, can give a notice uBdetion 6 requiring any unauthorized
occupation of the land to be ceased. Section Graadollows,

“(1) Subject to subsection (2A), if unleased las@ecupied, otherwise than under a licence or a
deed or memorandum of appropriation, the Authorfy cause a notice, requiring the
occupation of the land to cease before such dateagtidoe specified in the notice, to be poste
one or more places —(Amended 56 of 1979 s. 3)



(a) on or near the land; or

(b) on any property or structure on the land.

(2) If the occupatin of unleased land does not cease as requiredbiyce under subsection (
any public officer, or other person, acting on direction of the Authority may, with the
assistance of such other public officers or otleespns as may be necessary-

(a) remove from the land the persons (if any) theyand

(b) take possession of any property or structurtherand.

(2A) Notwithstanding subsection (1), where —

(a) a structure is being erected on or over unteks®l, otherwise than under a licence or a deed
or memorandum of appropriation; or

(b) a structure has been erected on unleaseddémetwise than under a licence or a deed or
memorandum of appropriation, and the Authorityeigsonably satisfied that the structure is not
being habitually ath bona fide used, any public officer, or other parsacting on the direction
the Authority may, with the assistance of such ofhblic officers or other persons as may be
necessary, and without giving any notice —

(i) remove from the structure any person or propémérein;
(i) demolish the structure; and

(ii) take possession of such property and of ampprty resulting from the demolition of the
structure. (Added 56 of 1979 s. 3)

(3) Any property or structure of which possess®taken under subsection (2)(b) or subsection
(2A)(iii) shall become the property of the Govermmiee from the rights of any person and
may be demolished or otherwise dealt with as thiduty thinks fit. (Amended 56 of 1979 s.

29 of 1998 s. 105)

(4) Any person occupying unleasedland, otherwiae tmder a licence or a deed or
memorandum of appropriation, who without reasonaki@ise does not cease to occupy the
same as required by a notice under subsectiorh@ll)lze guilty of an offence and shall be liable
on conviction to a fine of $10000 and to imprisomtrfer 6 months.

(4A) Any person who —

(a) is engaged in any way in the erection of acttine on unleased land; or

(b) arranges or directs the erection of a struabmrenleased land, being a structure being
erected otherwise than under a licence or a deateororandum of appropriation, shall be gt



of an offence and shall be liable on conviction —

(i) where the offender has been engaged in anyinyay has arranged or directed, the erection
of the structure for the purpose of disposing efstructure for gain for himself or another, to a
fine of $50000 and to imprisonment for 1 year; and

(i) in any other case, to a fine of $10000 andnprisonment for 6 months. (Added 56 of 1979
S. 3. Amended 46 of 1982 s. 2)

(5) The Authority may recover from any person ceted of an offence under subsection (4) or
(4A) any cost incurred in or arising out of the adition of any property or structure under
subsection (2A) or (3) and the exercise of the pewenferred by this section. (Amended 56 of
1979 s. 3)”

53. Thus, the issue of the Clearance Notice ha®tlmsving legal consequences. First, the
Director may direct any persons or public offia@rémove any persons and property remaining
on the land and take possession of the propertyn&ealso direct the demolition of the
structure in the land, see Section 6(2). This seesally the remedy of self-help. Instead of
coming to court to seek an order for possessiorttar enforcing the order for possession, the
Director is given the statutory authority to cldae site after issuing a Section 6 notice.

54. Second, the property so taken would becomerihgerty of the Government free from the
rights of any person, see Section 6(3). In othad®ocany personal belongings or chattels
removed at the direction of the Director afterigsie of a clearance notice would be forfeited.

55. Third, any person remaining in occupation efldnd after the notice without reasonable
excuse shall be guilty of an offence and liableésentenced to imprisonment for up to 6
months, see Section 6(4).

56. Fourth, the Director may recover against ages® convicted the costs of demolition of
structure or property on the land, see Section 6(5)

57. It should further be noted that the exercisthefauthority under the Ordinance is buttressed
by Section 16 of the Ordinance as regards offemcespect of obstruction to the carrying out of
any function under that authority as well as Setib7 and 18 as to the use of force in the
exercise of that authority and the Director and@w&ernment’s immunity from claims.

58. Hence, the Director has considerable poweealinlg with unauthorized occupation of
Government land which goes much beyond the poveatrcin be exercised by a private
landowner. Though the issue of a Section 6(1) eatan be regarded as the commencement of
the eviction process, it has ramifications beydrerecovery of possession of the land in
guestion. It has potential criminal consequenceshi® person in occupation. It can affect the
legal ownership of chattels remaining in the land.

59. In view of that, | think the exercise of thenmy of the Director under Section 6(1) has a
sufficiently public element to render it suscemibb judicial review even though the primary



objective of the Director is the recovery of possas of the land as the land agent of the
Government.

The challenge

60. Article 29 of the Basic Law provides that tlertes and other premises of Hong Kong
Resickents shall be inviolable. Arbitrary or unlawful sefa or intrusion into, a resident’s home
other premises shall be prohibited.

61. Article 14 of the Hong Kong Bill of Rights gisaimilar protection,

“(1) No one shall be subjected to arbitrary or wild interference with his privacy, family,
home or correspondence ...

(2) Everyone has the right to the protection oflt#ve against such interference or attacks.”

62. In both articles, as far as they are relevanpfesent purposes, the protection is directed
against arbitrary or unlawful interference withf/urgion into one’s home or premises. | accept
(and I do not think Mr Yu disputed) that the ewctiof the applicants from their land is
interference or intrusion. The crucial questiowigether such interference or intrusion is
unlawful or arbitrary.

63. Relying on some case law in England (derivethfjurisprudence stemming from the
European Convention on Human Rights), Mr Dykes eotéd that these constitutional rights of
the applicants afford them the right to challengg @viction as arbitrary or unlawful even
though their land has been resumed. Basdgagry Lambeth LBC [2006] 2 AC 465and

Doherty v Birmingham CC [2009] 1 AC 367 counsel submitted that there are two types of
possible defence,

(a) Constitutional challenge to the law under whaeittion is sought;

(b) Conventional challenge under public law pritegthat the evicting authority made a
decision that was beyond the bounds of the optipes to a reasonable decision-maker on the
facts of the case.

64. In the present context, counsel challengeddnstitutionality of the procedure under
Section 6of theLand (Miscellaneous Provisions) OrdinariCap. 28 It is argued that the
applicants’ rights under Article 10 of the Hong KpRill of Rights to have their rights in a suit
at law determined by a competent, independentmpdriial tribunal are infringed since the
Director is authorized by Section 6 to take actiorespect of the home and premises of the
applicants without due process in court.

65. Under the second limb, viz. the conventionddligdaw challenge, Mr Dykes submitted that
having lost their homes without any offer of re-bimgj, the applicants should not be rushed into
acceptingex gratia payments under the threat of eviction. The dilenfimeang the applicants,
counsel said, is that they would be disqualifiedrfrpublic housing if they accept the



compensation.

66. Counsel also made submissions on the bastslculating compensation. | do not intend to
deal with such submissions because, as | saickeaflnecessary arguments on the basis and the
level of compensation should be ventilated in thads Tribunal (and there is no suggestion that
the Lands Tribunal is not Article 10 compliant)thie applicants have any valid constitutional
challenge to the statutory basis for assessing easgtion under theands Resumption
Ordinancethey could do so in the context of proceedingh@lLands Tribunal. Suffice to say
that in the context of Article 29 of the Basic Lawd Article 14 of the Hong Kong Bill of

Rights, | do not see any arguable ground to suggasthe eviction should await the final
resolution of the question of compensation. | shather elaborate on this point below.

Constitutionality of Section 6 theand (Miscellaneous Provisions) Ordinance

67. In my view, bearing in mind the submissionsaiinsel, the constitutional challenge to
Section 6of the Ordinance is in substance a challenge basédticle 10 of the Hong Kong B
of Rights though the applicants need to refer & tbonstitutional rights under Article 29 of the
Basic Law and Article 14 of the Hong Kong Bill ofgRts to establish a right in a suit at law.

68. Assuming for the moment that the applicantehavightin a suit at law, as submitted by |
Yu, the requirement of Article 10 can be satistigdthe availability of judicial review in respect
of the Director’s decision under Section 6 whendhkeision involves no factual disputes or
where the fact finding is part of a much broaddirgyqudgment3].

69. Even assuming that the principles laid dowKag v Lambeth LBC [2006] 2 AC 465and
Doherty v Birmingham CC [2009] 1 AC 367are applicable to the full extent in Hong Konge th
permissible challenges based on Article 29 of thsiBLaw and Article 14 of the Hong Kong
Bill of Rights as identified by Mr Dykes are thenstitutional challenge and the conventional
public law challenges.

70. Given my above conclusion as to the availahdftjudicial review in respect of the decision
of the Director under Section 6, | see no reasowy tlvb permissible challenges cannot be fully
investigated within the confines of judicial revignoceedings. Judges dealing with judicial
review are familiar with constitutional challengesto the legality of legislation. As regards the
second limb challenges based on conventional plasigrounds, again they can be dealt with
properly in the context of an application judiaialiew.

71. Mr Dykes relied principally on the decisiontbé European Court of Human Rights in
Connors v United Kingdom (2005) 40 EHRR @vhere it was held that the availability of judicia
review does not provide the answer to the challdraged on Article 8 of the European
Convention. But as pointed out by Mr Yu, the casadd on special facts which have no
application here. The claimant in that case hadenaadapplication for judicial review, and |leav
was refused because the local authority evictingWwas not required to establish any
substantive justification (in the light of the d&gon inSheffield City Council v Smart [2002]
EWCA Civ 4.There was a dispute of fact as to whether thenelat was responsible for the
nuisance created at a local authority gypsy sieisTwithout any procedure for proper




adjudication of such factual dispute, the Europ@aanrt held that procedural safeguards offered
by judicial review were in the circumstances inageg. It was against such background that the
court said at the end of para.92 of the judgment,

“While therefore the existence of judicial revievaymprovide a valuable sguard against abu

or oppressive conduct by local authorities in sameas, the Court does not consider that it can
be regarded as assisting the applicant, or othesigy, in circumstances where the local
authority terminates licences in accordance wighdpplicable law.”

72. After referring to margin of appreciation, gpecial situation of the gypsies and obligation
on the part of the Convention States to give speomasideration to them at para.93, the court
said, at para.94,

“However, even allowing for the margin of apprei@atwhich is to be afforded to the State in
such circumstances, the Court is not persuadedhbatecessity for a statutory scheme which
permitted the summary eviction of the applicant hisdfamily has been sufficiently
demonstrated by the Government. The power to ewtbbut the burden of giving reasons lia

to be examined as to their merits by an indepeniiéoinal has not been convincingly shown to
respond to any specific goal or to provide any Bjdeenefit to members of the gypsy
community. ...”

The European Court was referring there to the fipesituation where summary eviction was
achieved by the termination of licence without aiigation to give reasons and the legitimate
aim of the scheme was said to be for the commond gbthe gypsy community using the site.

And the court concluded at para.95,

“In conclusion, the Court finds that the evictidntlee applicant and his family from the local
authority site was not attended by the requisite@dural safeguards, namely the requirement to
establish proper justification for the serious ifgeence with his rights and consequently cannot
be regards as justified by a ‘pressing social nee@roportionate to the legitimate aim being
pursued. There has, accordingly been a violatiofrtile 8 of the Convention.”

73. These exceptional featuresGainnors were highlighted by Lord Scott Kay v Lambeth
[2006] 2 AC 465at paras.158 to 160. Further, in the paragrapidoiiowed, His Lordship
referred taBlecic, another European Court case. In that case thieba by the claimant based
on Article 8 failed on the basis of the wide margfrappreciation to be accorded to domestic
authorities in socio-economic matters such as Inguysolicy. Then at para.165, His Lordship
comparedConnors with Blecic and highlighted the difference in the level of giarof
appreciation in different domains. See also theudision of Lord Hope iDoherty v

Birmingham City Council [2009] 1 AC 367at paras.25 to 33 regarding the special positidhe
gypsies inConnors.

74. The interference i@onnors was effected forensically by the termination o€hce. In our
case, we are dealing with a different domain: rggion. As Mr Yu submitted by reference to
the following dicta of Lord Hoffmann iR (Alconbury Devel opments Ltd) v Secretary of Sate



for the Environment [2003] 2 AC 295 at para.87, whether the availability of judigi@view
satisfies the requirement of Article 10 dependshaennature of the decision,

“The reference to ‘full jurisdiction’ [irAlbert and Le Compte v Belgium (1983) 5 EHRR 533]has
been frequently cited in subsequent cases and soagetelied upon in argument as if it were
authority for saying that a policy decision affagticivil rights by an administrator who does not
comply with article 6(1) has to be reviewable @nterits by an independent and impartial
tribunal. ... But subsequent European authority shibats‘full jurisdiction’ does not mean full
decision—making power. It means full jurisdictiandeal with the case as the nature of the
decision requires.”

(see also the discussion by Ribeiro Plam Su Po v Commissioner of Police (2009) 12
HKCFAR 237)

75. Thus, we have to ask what would be the issqwscould be raised by a villager under
Article 29 of the Basic Law and Article 14 of th@ht Kong Bill of Rights in the context of the
Director exercising his power under Section 6 ef@rdinance to recover resumed land. Mr Yu
quite rightly reminded this court that in termspobcedural safeguards one should not be
confined to the decision process under Sectiorhé.l&gitimacy of the eviction stems from the
resumption and there were ample opportunitieshferapplicants to object and to challenge the
decision of the Chief Executive in Council to regutheir land, including challenge by way of
judicial review. As a matter of fact, one of thehpants in these cases did raise otion to
resumption and such objection was considered bZtief Executive in Council before the
decision to resume was made. But no-one sougltaibeage that decision by way of judicial
review.

76. In this connection, | reject Mr Dykes’ subm@ssthat the Section 6 decision has to be
considered on its own. Mr Dykes argued that thegewhose land was resumed might be quite
happy with relocation and for such person thereimfringement of Article 14. But in my
judgment, it does not follow fromis analysis that for those who are not happy teebmcated

the resumption did not constitute interference. [éthican see that a Section 6 Clearance Notice
posed as a more direct and immediate form of ieterfce for the purpose of Article 14, a
decison to resume is also a kind of interference (amdoourts have entertained challenge b

on Article 14 in the wake of resumption, $esk Lai Ying). There appears to be similar
jurisprudence in England in respect of Article &ldnges to compulsoipurchase orders, see
Clayton & Tomlinson, The Law of Human Rights, 2" Edn. Para.12.199.

77. Bearing in mind the possible human rights e@mgjes as postulated by Lord Hopéay v
Lambeth [2006] 2 AC 465at para.110 (as applied Doherty v Birmingham City Council [2009]

1 AC 367) it is difficult to perceive any viable challengist cannot be satisfactorily ventilated
by way of judicial review applications. At para.11@®rd Hope said,

“...Subject to what | say below, | would hold thadefence which does not challenge the law
under which the possession order is sought as l@tognpatible with article 8 but is based only
on the occupier’s personal circumstances shouktribek out. ... But if the requirements of the
law have been established and the right to reqoessession in unqualified, the only situations



in which it would be open to the court to refraiarh proceeding to summary judgment and
making the possession order are these:

(a) if a seriously arguable point is raised thatldw which enables the court to make the
possession order is incompatible with article 8 ...;

(b) if the defendant wishes to challenge the denisif a public authority to recover possession
as an improper exercise of its powers at commorolathe ground that it was a decision that no
reasonable person would consider justifiable, leishbe permitted to do this provided again
the point is seriously arguable ...”

78. It is also illuminating to quote from the faNong paragraphs iKay to understand the
reasons behind the limited scope of viable cha#engwould start with the judgment of Lord
Bingham at para.32 where His Lordship referredchted fundamental principles. The first and
second are about the margin of appreciation acddaleational authorities. The third principle
is stated as follows,

“that inherent in the whole of the Convention search for balance between the rights of the
individual and the wider rights of the society thiah he belongs, neither enjoying any absolute
right to prevail over the other.”

Then in the context of housing legislation, His dsmip commented on the relevance of this
third principle at para.33,

“Most of these statutes ... were no doubt promptecebggniton that housing ... is a scarce

in the short term finite commodity. The demandHousing at a reasonable price is greater than
the supply. This of course means that securitgwofite for A means a denial of accommodation
for B, recognition of a right for C to succeed tteaancy means there is no tenancy for D, an
extension of time granted to E defers the date vihean find somewhere to live. Our housing
legislation strikes a balance between the competaigns to which scarcity gives rise, taking
account, no doubt imperfectly but as well as mayobéhe human, social and economic
considerations involved. And it is, of course, tawking authorities such as the respondents that
Parliament has entrusted the power of managingbochting the local authority housing stock

79. Then in the judgment of Baroness Hale, at h8E.

“My Lords, we are all agreed that it must be pdssibr the defendant in a possession action to
claim that the balance between respect for his hexmdethe property rights of the owner, struck
by the general law in the type of case of whichiian example, does not comply with the
Convention. We also agree that the cases in which a claim will have a real prospect of
success are rare, This is an area of the lavhrtrampled over by the legislature as it has tre
respond to shifting and conflicting social and emoic pressures. If there were enough suitable
and affordable housing to share amongst those whded it there would be no problem. But
there is not, so priorities have to be establiskéter by Parliament or by the public sector
landlord, who has to allocate this scarce resoureecordance with the priorities set by



Parliament.”
And then at para.187,

“To the extent that a court insists that a publitharity does not rely upon its rights to evict an
occupier, it is obliging that public authority tordinue to supply that person with a home in
circumstances where Parliament has not obliged rfaadnot even have empowered) it to dc
In this politically contentious area of social awbnomic policy, any court should think long
and hard before intervening in the balance curyesttlck by the elected legislature.”

80. If  may say so with great respect, what Heslyiship said at paras.190 and 191 goes to the
heart of the matter,

“My Lords, | myself do not think that the purpodeaaticle 8 was to oblige a social landlord to
continue to supply housing to a person who hasgi in domestic law to continue to be
supplied with that housing, assuming that the garilance struck by domestic law was not
amenable to attach and that the authority’s detiganvoke that law was not open to judicial
review on convention grounds. It should not be dtten that in an appropriate case, the rarige o
considerations which any public authority shoukktanto account in deciding whether to inv

its power can be very wide ...

There is no doubt that article 8 entails both negatbligations --- not to interfere --- and
positive obligations --- to secure the right topest for a person’s private and family life, his
home and his correspondence. But it does not camfg<® right to health B or welfare

benefits or to housing. The extent to which any menstate assumes responsibility for
supplying these is very much a matter for thamnier state, In this country, housing law defi
the extent of the obligation and the power to pieviousing at public expense. Social services
law defines the extent of the obligation to provegevices (which sometimes includes assist
with housing) for vulnerable people ... If social\sees law does not provide assistance to an
occupier whose personal circumstances are saidke rviction from this particular
accommodation disproportionate, then | questiontiadrehousing law should be made to do so.
In an appropriate case, it is incumbent upon thesimg authority to liaise with the social
services and education authorities before decittirigke action. There is nothing in the
jurisprudence to in indicate that article 8 regsiineore of themhan is already required.”

81. The context in which these observations werdenimslightly different from the cases | he
to deal with. InKay, the House of Lords considered the Article 8 drajes against the exercise
of the power to evict under housing legislatiomsthle present cases, the applicants faced
eviction in the wake of resumption, though the sof the resumption is to have the land for
building public housing. | can understand readioni their point of view these applicants could
naturally feel that since they were relocated iabliz good the balance should tilt more in their
favour. However, when considering the balance tethek between the rights of an individual
and that of the wider interest of the society aghale, the observations Kay as to the scarcity
of resources must be apposite. The demand forghobilising is Hong Kong is great. Land
available for the construction of public housingesirce. The Chief Executive in Council is
entrusted by the legislature to make decisions weigfard to resumption and these are difficult



decisions which have to be made. There is a mestmaini place for consultation and conside
objections. Objections were considered before &sbecis made. There is also avenue for
judicial supervision by way of judicial review against thecision of the Chief Executive in
Council.

82. If | may adapt the observations of Lord Binghtanthe present context, if the applicants
were allowed to remain in occupation until theainls for compensation and heusing were &
resolved, the construction of public housing wdntddelayed and those members of the public
who have been waiting for public housing would hevevait longer than they otherwise have
to.

83. Further, the nature of the Articles 29 (Basaevl). and 14 (Hong Kong Bill of Rights) right
has to be borne in mind. As highlighted by Barortéale, the right under these Articles does
confer any¢' right to health B or welfare benefits or to housing. Whilst the ¢awitl take

into account the availability of compensation alidraative accommodation and other welfare
needs of the applicants on a macro level in therdehation of the reasonableness (including
proportionality) of the interference (with a viewdee the interference is arbitrary and unlaw
there is no requirement that all these needs naustdi to the reasonable satisfaction of the
applicants before they could be displaced. Theideration has to be applied on a macro level
when the court is dealing with a challenge undeséhtwo Articles because as far as the housing
and welfare needs of those suffered from resumgtierconcerned, there are regimes (both
statutory and nostatutory) in Hong Kong. As some recent cases ircourts demonstrated, t
administration of these regimes in many respe@sabject to judicial review.

84. Given that the needs of the applicants ar@tecomsidered on a macro level, it would not be
necessary to go into the kind of details suggesyeldir Dykes: the character and location of
alternative accommodation offered, the size ofalbernative accommodation and complaints
about the level of rent charged for interim housing

85. Though Mr Yu said it is not necessary in thespnt context to decide whether we should
follow the majority view inKay or that of the minority (and he is probably rigtior my part |
would prefer the approach of the majority. | ndtattMr Dykes advocated the approach of the
minority. But even on the views of the minority,rddBingham set out the limits to relevance of
individual personal circumstances as constitutinglal defence based on Article 8 at para.38,

“I do not, however, consider that problems andaiftins of a personal nature should avail the
occupier where there are public services availabiddress or alleviate those problems, and if
under the relevant social legislation the occugiapecifically disentitled for relief it will be
necessary to consider the democratic judgmentcteflan that provision. Nor can article 8 avail
a tenant, otherwisgerhaps than for a very brief period, if he camppropriately accommodat
elsewhere (whether publicly or privately).”

86. Thus, even on Lord Bingham’s approach, thelavity of public services to address or
alleviate the housing and welfare difficulties of @cupier is a sufficient answer.

87. Mr Dykes also submitted that in dealing with4aticles 29 (Basic Law) and 14 (HKBOR)



challenge, the court must also consider the adggpfacompensation. | note that i(Pascoe) v
First Secretary of Sate [2007] 1 WLR 885 an argument based on inadequacy of compensation
did not find favour with the aat in the context of a challenge under Articl&Séce | only com
across this case by my own research after heaasdpden concluded and given the time
constraint it is not possible to invite further subsions on it, | would just mention it for future
reference. Based on what has been argued at thadgydavould agree with Mr Dykes but only

to a limited extent: like the relocation needshs applicants, the matter is to be considered
broadly on a macro level.

88. These two articles do not deal with the questiocompensation. Article 105 of the Basic
Law provides for the right of individuals to comation for lawful deprivation of their
property. And the compensation shall corresportieéaeal value of the property concerned at
the time of deprivation. Thus, as a matter of |, applicants are entitled to compensation
corresponding to the real value of their propentéssimed by the Government. As explained at
the outset of this judgment, the predicament ofaghi@icants stems from the doubts over the
legality of their structures and the use of thaird. Under the scheme in thends Resumption
Ordinanceif the applicants do not accept the non-statutdigrs from the Director, they could
seek to have their claims assessed by the Lanbdan&ai. They are at liberty to challenge the
constitutionality ofSection 12(bpf theLands Resumption Ordinana¢the Lands Tribunal but
the final resolution of such arguments takes time iamay also involve dispute of facts and
expert evidence on valuation. Provided that the@scheme of fair compensation in place
(statutory or otherwise), the actual resolutionlisputes pertaining to the quantum of
compensation must be left with the article 10 caamtlforum entrusted with the function of
assessment. | do not see any justification forihglthat Articles 29 (Basic Law) and 14
(HKBOR) right is infringed simply because the eiaottakes place before the full resolution of
the quantum of compensation.

89. An argument that was made, perhaps obliqugiibPun on behalf of some the applicants
was that the compensation that have been offeneodtiadequate to finance the purchase in the
market of property comparable to thsiee and location of the property resumed. But selfails

to take into account of the problems as to theliggaf structure and use of the property when
making the comparison. Insofar as there is anydmapcarising from re-housing or other welfare
needs, the evidence shows that there are measyskce to offer the necessary assistance
applicants. In my view, it would go beyond the bdsiof an Articles 29 (Basic Law) and 14
(HKBOR) challenge to require the Government to pe\alternative accommodation of
comparable character, size and location befordiemic

90. As the present case demonstrates, a challerige tonstitutionality oSection 6can be
properly decided by a competent, independent apaitial tribunal, viz. the court in dealing
with an application for judicial review. The challge based oWednesbury unreasonableness in
terms of the applicants being rushed to accept eosgtion can equally be properly disposed of
in the present set of proceedings (see below).b&smwed by Lord Walker iDoherty at

para.123,

“If the defence is focused not on the legislatiom @n the housing authority’s decision-making
process the judge will in effect be hearing an apgikn for judicial review on traditional revie



grounds.”

91. It is difficult to see how the court would appch the matter differently if Order 113
proceedings (which Mr Dykes submitted can serve fiter for determining whether any
defence based on Article 29 of the Basic Law anttker14 of the Hong Kong Bill of Rights is
seriously arguable) are resorted to by the Govenhimerecovering possession as opposed t
use of the mechanism under Section 6.

92. Once this is appreciated, the Article 10 cimgjéefalls to the ground. | hold that by reason of
the availability of judicial review which can prapeaddress all possible challenges based on
Article 29 of the Basic Law and Article 14 of th@hty Kong Bill of Rights to a decision of the
Director, the mechanism under Section 6 is not nsttutional notwithstanding that the
Director needs not come before the court to getrdar for possession before issuing a cleai
notice.

The conventional challenge: proportionality and Wesbury unreasonableness

93. As pointed out by Mr Yu, there is no challengé¢he decision of the Chief Executive in
Council to resume the land in the present procggsdiny challenge to such decision should
have been made a long time ago. In the light df thas court must proceed on the basis that
there is a legitimate aim in eviction, viz. to sethe pressing public need in recovering
possession of the land for building public housing.

94. Against such background, the issue beforectiist is whether it is stiNvednesbury
unreasonable or disproportionate for the Direatqoroceed by way of issuing the Clearance
Notice on 2 July 2010 despite the fact that the memsation of the applicants ¢ their
relocation has not been resolved, thereby rendé¢nm@ction of the Director arbitrary or
unlawful in the context Article 29 of the Basic Land Article 14 of the Hong Kong Bill of
Rights.

95. In the preceding section, | have referredragtie to the judgment dfay in respect of the
substance of the right to respect for one’s hontkthe protection against arbitrary and unlawful
interference. But it should be noted that the r@hgVaw considered iKay is article 8 of the
European Convention on Human Rights. The wordirigstale 8 is different from our Article

29 (Basic Law) and Article 14 (HKBOR). Article 8quides,

“(1) Everyone has the right to respect for his grévand family life, his home and his
correspondence.

(2) There shall bao interference by a public authority with the exse of this right except su
as is in accordance with the law and is necessaaydiemocratic society in the interests of
national security, public safety or the economidlAbeing of the country, for the prevention of
disorder or crime, for the protection of healthmsrals, of for the protection of the rights and
freedoms of others.”

96. InFok Lai Ying v Governor in Council [1997] 1 HKLRD 810 the Privy Council considered




a challenge based on Article 14 in the contexesetimption. The difference in wordings
between our Article 14 and Article 8 of the Europ€&onvention is noted. At p.819 C to E, the
following is said,

“While Art.14 is expressed in more positive terrnart art.8 of the European Convention and
does not contain the express limitations foundange (2) of the latter, it is directed against
arbitrary or unlawful interference and in determgiwhether an interference is to be so
characterized it may be appropriate to consideprgnother matters, democratic necessities
such as are listed in art.8(2) of the European €ption. Both articles therefore may require a
form of balancing exercise and the verbal diffeemnghould not be heavily stressed.
Nevertheless a consequence of the differenceati€timments and opinions of the Hun

Rights Committee of the United Nations onBftof the International Covenant are a more ¢
guide to the interpretation of art.14 of the Hongnl§ Bill than decisions of the European Court
of Human Rights and reports of the European Comamss Human Rights.”

97. Further down the page, Lord Cooke referrethéanterpretation to art.17 by the Human
Rights Committee as follows,

“...in art 17 the ternunlawful means that no interference can take place exceajises
envisaged by the law. Interference authorized layeStcan only take place on the basis of law,
which itself must comply with the provisions, aiarsd objectives of the Covenant. The
expressiorarbitrary interference can also extend to interference provided for utidedaw. The
introduction of the concept of arbitrariness i€mded to guarantee that even interference
provided for by law should be in accordance with pinovisions, aims and objectives of the
Covenant and should be, in any event, reasonalbteiparticular circumstances.”

98. Reference was made to the cagdugjo van Alphen v The Netherlands and Lord Cooke
summarized its relevance for considering our Arafip.819I,

“arbitrarinessis not to be equated with ‘against the law’ but thesinterpreted more broadly
include elements of inappropriateness, injustiaklaok of predictability.”

99. In the context of compulsory acquisition omuraption, notwithstanding the availability of
compensation, Lord Cooke identified the implicatftmwing from Article 14 at p.820l,

“...section 3 of the Resumption Ordinance should heveonstrued, at least when the
compulsory acquisition of a home or part of a hasnet stake, to require a fair procedure
including a reasonable opportunity of objection.”

100. On the facts, the Privy Council found thatrsapportunity was afforded and therefore
Their Lordships saw nothing unfair, arbitrary otawaful in the procedure followed in the
process in that case. The claim based on Articlinérefore failed.

101. Mr Dykes submitted that the concept of arbjtraterference in our Article 14 should be
construed widely so as to cover unreasonable digptionate interference. In substance, it



would be the same as the third element identifietidrd Hope inKay at para.66,

“The final question is whether interference in pursf that aim is ‘necessary in a democratic
society’. The notion of necessity implies a pregsacial need, and the measure employed must
be proportionate to the legitimate aim pursuglécic, parar.59. In this context a margin of
appreciation is allowed to the government of thetiaxting state. The scope of this margin of
appreciation will depend not only on the aim of ittieerference but also, where the right to
respect for the home is involved, the importancthaf right to the individual ...”

102. Given the limited scope of the arguments adedtefore me, | shall assume without
deciding that for our purposes there is no matelisinction between the contents of the right
protected under our Articles 29 (Basic Law) andHKBOR) and Article 8 of the European
Convention and adopted the approach advocated Hyyues.

103. As submitted by Mr Yu, in the present casesging social need is established by the
decision of the Chief Executive in Council to resuamd the lack of further challenge to the
same. There is nothing to suggest that the prdeadsg to the decision to resume was made
without any fair opportunity to the applicants &se objections. The evidence suggested
otherwise. Following the Privy Council’s approaaolok Lai Ying the resumption cannot be
said to be unlawful or arbitrary. Once this is gted, it must be rare (if possible at all) that the
steps taken pursuant to the decision to resumthiéarecovery of possession of the land can be
challenged as an unlawful or arbitrary interferemcthe context of Article 14 (HKBOR) or
Article 29 (Basic Law). Let me explain why by redace to the present dispute.

104. Regarding the question of proportionalityegithat the legitimate aim is to have the land
for building public housingwhatever means adopted by the Director to recdwepossession
land would lead to the removal of the applicanterfitheir homes. Thus, it makes no difference
whether the Director proceeds by way of Order ld@dieation to the court for possession first.

105. It has to be remembered that the challengerithd conventional public law limb is
circumscribed. IrDoherty, at para.70 Lord Scott put the test under thig lohchallenge as
follows,

“The view of the majority [irKay], as expressed by Lokope in his gateway (b), was, as | h
explained, that a local authority’s decision tooner possession would be open to challenge on
public law grounds and that the challenge coulddsed as a defence in the possession
proceedings. The personal circumstances of thendafe might well be a factor to which, along
with the other factors relevant to its decisionesponsible and reasonable local authority would
need to have regard. The question for the courldvioel whether the local authority’s decision

to recover possession of the property in questias $0 unreasonable and disproportionate as to
be unlawful.”

106. The Section 6 route is no doubt faster as eovetpwith an application to court for an order
for possession. But it is a route mandated bydheslature and as such an option open to the
Director. As observed by Lord BinghamKmay at para.37,



“The public look to public authorities to presetheir land for public purposes and to bring
unlawful occupation to an end ...”

107. The complaint as to the length of notice heenlquite properly abandoned. Given the
history of the resumption and the ample opportugien to the applicants to take steps for
relocation, the point is manifestly unarguable.

108. What is left on this limb of the argument is Dykes’ point about the applicants being
rushed to accept the unsatisfactory compensatickega offered by the Government. The
argument premised on the assumption that uponi@vittte applicants have to accept the
compensation offered because they would otherwasgeprived of places to live. But the
evidence shows that as a matter of fact this woatdoe the case. Interim housing is offered. Ex
gratia payments and provisional compensation ae a@fered without prejudice to the claimis
the applicants in the Lands Tribunal. Mr Dykes ghike are not provided for by legislation.
Even so | do not see why they should not be taknadccount. As long as these services and
facilities are available as a matter of policy, tfa@dship occasioned by the dislocation is
alleviated and this must have a bearing on thegtmmality of the interference.

109. Further, as discussed in the above sectierrjght under these Articles is not a right to
alternative accommodation to the satisfaction oséhevicted. Provided that there is public
service in place to address or alleviate the hguaimd welfare difficulties of those affected, the
requirement of the law has been satisfied.

110. Mr Dykes invited this court to have regardite Compensation Code in England and
referred to the matters considered by the Eurogzamt inHoward v United Kingdom (1985)

52 DR 198 in deciding not to admit a claim for inflement of Article 8 in a compulsory
purchase situation. The Commission held that tinepedsory purchase constituted interference
but it was nonetheless in accordance with the Tdwe. Commission alluded to the fact that in
that case alternative accommodation suitable ®relquirement of the claimant in the
immediate vicinity of their home was provided withl compensation for disturbance and the
value of their house and land. The Commission fahatithe authorities have struck a balance
between the individuals’ interests and the intaresthe community and the interference was
therefore justified.

111. I do not read that ruling as deciding thagwery case alternative housing of comparable
size and location has to be provided to the subgictompulsory purchase in order to be article
8 compliant. As Baroness Hale noted, the purposetmie 8 is not to give the evicted a right to
housing. The public service available to alleviie difficulties faced by those dislocated may
vary from state to state, depending on the ressuacailable and the socio-economic policy of
each state.

112. Mr Dykes has not been able to show to thista@y authority suggesting that compulsory
acquisition can only be article 8 compliant if thés legislative prescription for the acquiring
authority to provide comparable alternative accomation. As far as | am aware, there is no
such legislation in England. Neither am | awaramy legislation which provides that there
cannot be any eviction until compensation has lbesolved and paid. It underscores the lack of



direct correlation between the article 8 right #mel final resolution of the compensation. It is
difficult to see the reason why. Disputes abouthguia of compensation can take a long time to
resolve. If a public housing project has to be yksdiauntil the final resolution of such disputes,
those waiting to be housed would suffer.

113. Given such analysis, | do not see how thediorés issue of the Clearance Notice in these
cases can be characterized as so unreasonabbpavbrtionate that no reasonable authority in
his position would do the same.

114. Therefore, the challenge under this limb &ds.

Results

115. Since this is a roll-up hearing and | havei@ty heard substantive arguments, | will give
leave for the application for judicial review angmiss the application proper.

116. On the question of costs, | will make an ordarthat the applicants shall pay the costs of
the Director.

117. Lastly, I wish to thank all the lawyers foeihdiligent efforts in making it possible for the
case to be heard so expeditiously. | also wish&ok counsel for their succinct submissions.

(M H Lam)
Judge of the Court of First Instance
High Court

Mr Philip Dykes, SC leading Messrs Hectar Pun, Kéeg, Adrian Leung and Jeffrey Tam,
instructed by Messrs K.C. Ho & Fong, for the Apphtin HCAL 95/2010

Messrs Hectar Pun and Jeffrey Tam, instructed bgskéeK.C. Ho & Fong, for the Applicant in
HCAL 97/2010

Messrs Kent Yee and Adrian Leung, instructed bysvie&.C. Ho & Fong, for the Applicants
HCAL 98/2010

Mr Philip Dykes, SC leading Mr Hectar Pun, insteccby Messrs K.C. Ho & Fong, for the
Applicants in HCAL 99/2010

Mr Benjamin Yu, SC leading Messrs Stewart Wong Anthony Chan, instructed by the
Department of Justice, for the Respondent in HCBL97-99/2010
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[1] There is at least one Lands Tribunal decision wlgempensation was awarded on the basis
of building land in respect of land held under ad Crown Lease, sablong Wan Leung v
Secretary for Transport LTMR 5 & & of 1996, 31 October 1996. Since it istra matter which

has been argued before me, | express no view smasipiect of the case. Mr Dykes contended
that apart from this issue, there are other defadtse compensation scheme which renders it
non-Basic Law or Bill of Rights compliant. Counseferred to the lack of compensation for loss
of home. Butection 10(2)(edf theLands Resumption Ordinanogay address that, subject to
the difficulty stemming fronEection 12(b)In any event, all these can be canvassed in
proceedings before the Lands Tribunal, if any.

[2] Mr Yu referred me té-unco Ltd v Secretary for Justice HCAL 106 of 1999, 6 April 2001,
Ho Sum Leung v Director of Lands HCAL 123 of 2003, 27 May 2005. Mr Dykes accepteat t
ex gratia payments under settled government policy has tadb&nistered fairly and may be
amenable to judicial review to that extent. Howewugg letter to the court on 23 September
2010 Mr Dykes contended that teegratia payments do not adequately compensate the
applicants for their loss of a home and for thigopsge the matter cannot be resolved by judicial
review, citingLeung Man Cheung v Secretary for Planning and Lands HCAL 274 of 2000, 14
Sept 2000 antMing Hing Kong v Urban Renewal Authority HCAL 34 of 2009, 5 Oct 2009
para.28. This does not accord with my understandirgs submission at the hearing on 22
September. Be that as it may, in my view, the @bee of the adequacy of compensation is
limited for present purposes and should only b&édaoat broadly at this stage. The detall
contentions about the level of compensation shbaldealt with in the Lands Tribunal.

[3] Counsel relies on the following authoritiéstm Su Po v Commissioner of Police (2009) 12
HKCFAR 237at paras.125-13Runa Begum v Tower Hamlets LBC [2003] 2 AC 43(at
paras.36-59R (Alconbury) v Secretary of Sate for the Environment [2003] 2 AC 295at paras.87
and 116-117Bryan v United Kingdom (1995) 21 EHRR 342t paras.44-4&R (Adlard) v
Secretary of Sate for the Environment [2002] 1 WLR 2525t paras.11-3Zhapman v UK

(2001) 33 EHRR 1&t para.124.




