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JUDGMENT

Hon Tang VP:

TheEnvironmental Impact Assessment Ordina(€ap. 499 ("EIAO")

1. These proceedings concern the Hong Kong sectitire proposed Hong Kong-Zhuhai-
Macau Bridge ("the HKZM Bridge") project. The HKZBFridge runs across the waters of



Lingdingyang in the Pearl River Estuary, and wilhoect the HKSAR, Zhuhai City in
Guangdong Province and the Macau Special Adminiggr&egion, as part of the construction
project known as the "National High Speed Road NetWlanning”.

2. The Hong Kong section of the HKZM Bridge projeonsists of three main parts, namely (i)
the HKZM Bridge Hong Kong Boundary Crossing Faigbt("the Boundary Crossing
Facilities"), (ii) the HKZM Bridge Hong Kong secticand North Lantau Highway Connection
(also known as the HKZM Bridge Hong Kong Link Rod&tthe Link Road"), and (iii) the Tuen
Mun — Chek Lap Kok Link Road ("the TM-CLK Link").&€h of these sections is a designated
project under the EIAO. Thus, | will begin with argey of the provision of the EIAO.

3. EIAO provides a statutory process for the prepbof a designated project to obtain an
environment permit without which construction adesignated project may not commeii¢e

4. Section 16of EIAO provides for the issue of:

"(1) ... technical memorandums setting out principfgscedures, guidelines, requirements and
criteria for-

(a) the technical content of a project profile;

(b) the technical content of an environmental inhEasessment study brief or environmental
impact assessment report;

(c) deciding whether a designated project is emvitentally acceptable;

(d) deciding whether an environmental impact agsessreport meets the requirements of the
environmental impact assessment study brief;

(e) deciding whether the Director will permit arpagant to apply directly for an environmental
permit undesection 5(9)(10) or (11);

(f) resolving conflicts on the content of the elovimental impact assessment study brief and the
environmental impact assessment report;

(g) taking advice from other authorities;

(h) deciding what is a material change, additioaltaration to an environmental impact or to a
designated project;

(i) the issue of environmental permits;

(j) the imposition of environmental monitoring aaddit requirements for designated projects as
conditions in environmental permits.”

5. A technical memorandum ("TM") is subject to negavetting by the Legislative Council



("LegCo")2]. It is not subsidiary legislation and only ¢8leTM has been issued. That was
gazetted on 16 May 1997 and came "into operatiotherexpiry of the period for debate of the
technical memorandum in the Legislative Couriéil' The Director "shall be guided by all

andl14."[5]

6. The process commences with the proponent oigrkgted project applying to the Director
for an environmental impact assessment study[Btidfy submittingjnter alia, "a project
profile that complies with the technical memorandifhwhich is required to be advertised "i
Chinese language daily newspaper and an Engligjuéage daily newspapég]. The Director i
also required to "inform the Advisory Council oretBnvironment (ACE) on the receipt of a
project profile and forward a copy of the projemfe to it"[9].

7. Within 14 days of receipt of the application ieector may request the applicant "to give
further information concerning the project profienotify the applicant of any defects in the
application]10].

"(5) If the Director requires further informatiotime Director may also require the applicant to
advertise the availability of the additional infation or details relating to the information.

(6) The Advisory Council on the Environment and aeyson may comment on a project profile
to the Director on environmental issues coverethbytechnical memorandum relevant ...
within 14 days of its being advertised. ...",

whose comments, if any, shall be considered byihector "in drawing up the study brief for
the designated proje¢t].

8. The Director is then required
"(7) ... within 45 days of receiving the applicationfurther information under subsection (4)-
(a) issue to the applicant an environmental impasessment study brigf;2]

9. The Director is taken to have given his conéenan applicant to apply directly for an
environmental permit if he has not given noticeviiting refusing permission within 45

daysg13].

10. When a study brief has been issued, the applices to prepare an environmental impact
assessment report in accordance with the studiydntethe TM, which shall be delivered to the
Director who has to decide within 60 days whetherreport "meets the requirements of the
environmental impact assessment study brief antettienical memorandum”, in which
evenfl4], the Director

"(4) ... shall advise the applicant when the repansthbe exhibited for public inspection,
whether the advertisement is to contain any spegifterial and whether a submission to the



Advisory Council on the Environment or its subcorties is required[15]

11. If he decides that the report does not meetatpeirements, "he shall advise the applicant of
the reasons why the report is unacceptalpfsction 6(6))

12. Section 7deals with "Public inspection of reports" for aipd of 30 days, as well as
advertisements of the availability of the report®@rvery 10 days during that period, as well as
the content of the advertisemgir].

13. Section 7(5)goes to provide that:

"(5) The Advisory Council on the Environment mayeyiany comments it has on the report to
the Director within 60 days of its receiving a cagfythe report.”

14. Section 8&eals with the approval of the environmental ini@asessment (EIA) report.
Section 8(1)and (2) provide that:

"(1) The Director may, within 14 days of the expifythe public inspection period or the receipt
of comments from the Advisory Council on the Enamgent, whichever is later, ask an appli

in writing to give him the information he requiresdecide whether tapprove an environmen
impact assessment report. The Director shall suglyapplicant with one set of written
comments received from members of the public aedAtivisory Council on the Environment
free of charge where comments have been received.

(2) The Director shall not make a request for fertimformation where comments have not been
submitted to him on the report as a result of thiglip consultation or from the Advisory Cour

on the Environment.”

15. The Director is given 30 days of the later of

(a) the expiry of the public inspection period;

(b) the receipt of comments from the ACE; or

(c) the receipt of information under subsection (1)

within which to "approve, approve with conditionsreject" the report. He is taken to have
approved without condition a report if he has ngeg notice within the relevant period.

(Section 8(4))

"(6) If the Director rejects an environmental inspassessment report, he shall give the appl
the reasons for the rejectiorsection 8(6)

16. After the approval of the report, the proponeal apply for an environment permit under
section 10.



17.Section 10(2provides:

"(2) In granting or refusing an environmental peiriie Director shall have regard to-
(a) the approved environmental impact assessmpattren the register;
(b) the attainment and maintenance of an accepéaivieconmental quality;

(c) whether the environmental impact caused or mepeed by the designated project is or is
likely to be prejudicial to the health or well bginf people, flora, fauna or ecosystems;

(d) any relevant technical memorandum;

(e) any environmental impact assessment reporbapgrunder this Ordinance or any conditi
in an approval; and

(f) the comments, if any, submitted to him ungection 7on the report."

18. Section 10(3pives the Director 30 daps/] to reject the permit or approve it with
conditions, of the later of:

"(a) the receipt of the application;

(b) the expiry of the public inspection period & tenvironmental impact assessment report
undersection 7

(c) the receipt of comments from the (ACE) on theimnmental impact assessment report; or
(d) the receipt of information undeection 8(1).
19. However, the powers of the Director are limipgcthe following provisions:

"10 (5) The Director may issue an environmentafhrpesubject to the conditions, if any, as the
Director thinks fit and specifies in the permit.

(6) Without limiting the general nature of conditgwhich the Director may include in an
environmental permit, he may include conditiongatialy to the matters set out in Schedule 4
shall be guided by the relevant technical memorandu

(7) A condition specified in an envinmental permit may be subject to a qualificatrestrictior
or requirement concerning the location, time orqueof the condition's application.

(8) The Director shall not specify in an environrtapermit conditions that might be included
in approval of any nature under another pollutiontml Ordinance unless-

(a) the conditions are necessary to meet the r@geints of the technical memorandum or the



environmental impact assessment study brief; and

(b) the environmental impact assessment reporoapgrfor the project or the conditions on
which the applicant was allowed to apply directly &n environmental permit undeection 5
specified expressly that the environmental pernay include the conditions.

(9) If the environmental permit is refused, thedoior shall advise the applicant and give the
reasons why the permit is refused."

The Proceedings

20. The project proponent is the Highways Departr{iéine HD") who submitted the project
profile for the Link Road in October 2003, the @aijprofile for the TM-CLK Link in
November 2007 and the project profile for the BaanydCrossing Facilities in March 2008. T
respective study briefs were issued in NovembeB2D@cember 2007 and April 2008. The
contents of the study briefs are materially theesam

21. The EIA report for the Boundary Crossing Féeti ("the BCF EIA Report") and the EIA
report for the Link Road ("the Link Road EIA Repditcollectively "the EIA Reports") were
delivered to the Director on 15 June 2009. The E&port for the TM-CLK Link ("the TMELK
Link EIA Report") was delivered to the DirectorAugust 2009. The Director advised the HD
that the reports were suitable for public inspetba 13 August 2009.

22. During the consultation period for the BCF ERAport and the Link Road EIA Report from
14 August 2009 to 12 September 2009, the Direetteived a total of 1,353 sets of public
comments on the former @ri,362 sets of public comments on the latter.dvotig a meeting ¢
21 September 2009, the Environmental Impact Assess8ub-committee ("the EIA Sub-
committee") of the ACE requested further informatan various aspects of the air quality
assessment in the EIA Reports, which was provigetthdd HD[18] At its meeting on 12 Octok
2009, the ACE considered the report of the EIA Soaimmittee and endorsed the EIA Reports
with conditions.

23. The HD then submitted further information, udihg a paper entitled "Supplementary
Information on Further Elaboration of the Key Assations for Regional Air Quality Emission
Inventory"[19]

24. The Director approved the BCF EIA Report, tivegklRoad EIA Report and the TM-CLK
Link EIA Report on 23 October 2009.

25. The Director issued environmental permits fiar three projects on 4 November 20009.

26. The Applicant challenged the Director's decigmapprove the Boundary Crossing Facil
("the BCF EIA Report") and thenvironmental impact assessment report for the Roéd ("the
Link Road EIA Report"), and his subsequent decsimnissue environment permits pursuant to

section 10[20]



First Instance

27. On 18 April 2011, Fok JA (sitting as an addiabJudge of the Court of First Instance)
guashed the decision of the Director in approvirgrelevant reports as well as the related
permits, on the basis of the first of the sevendsgaised in the proceedings. The issues were
summarized by the learned judge in his judgmentdgdent”) as follows:

"33. First, the applicant contends that (the TM)&®8Bs require the EIA Reports to provide a
guantitative ‘stand-alone’ analysis of the projeot@vironmental conditions without the
Boundary Crossing Facilities and Link Road projdxisthe EIA Reports fail to do so and
erroneously conclude that these projects would naveumulative residual air quality impact.

34. Secondly, the applicant contends that the TMSBs require the EIA Reports to explain
how the input data used in the PATH model usetienaissessment of air quality was compiled
and verified and to disclose the results genetdayatibut this is not done in the EIA Reports.

35. Thirdly, the applicant contends that the assess$ year selected by Ove Arup in the EIA
Reports, namely 2031, does not represent the rabgoworst-case scenario for background air
quality as required by the SBs and has failed toatestrate how the AQOs will not be breached
as a result of the HKZM projects going into operatbefore 2031.

36. Fourthly, the applicant contends that the ERp&ts failed properly to assess ozone as
required by the TM and SBs.

37. Fifthly, the applicant contends that the ElApBuss failed to assess sulphur dioxide {583
required by the TM and SBs.

38. Sixthly, the applicant contends that the EIA&¢&s do not provide a quantitative or
gualitative assessment of the projects’ impactwlip health as required by the TM and that
omission of such an assessment means that the®icmaild not perform her statutory duty
unders.10(2)(c)of the EIAO.

39. Seventhly, the applicant contends that the B&forts should have but failed to assess the
health risk posed by pollutants outside the AQ@shsas toxic air pollutants (TAPs) and fine
suspended particulates (P§land hence, the Director did not perform her stayuduty under

s.10(2)(c)of the EIAO."

28. This is the Director's appeal. Mr Benjamin Y@ @ogether with Mr Paul Shieh SC and Ms
Eva Sit) appear for the Director on appeal. Fokejacted the Applicant's complaint in relation
to the 29— 7" issues. Issues 3, 4, 6 and 7 are the subjectrafsa-appeal by the Applicant, who
is represented by Mr Philip Dykes SC and Mr Derfvwsk.

The F'Issue

29. The first issue turns on the construction ef T and SBs. The approach to their
construction is governed 8hiu Wing Steel[21], which is authority that the construction of the



TM and SBs,

"... Is a question of law for the court if the Direcs decision is being judicially reviewed.

"... the question of the EIA report’'s meeting theuiegments of the SB and TM is for the Court
to determine. It is a question of constructiongdlthe TM and the SB are to be construed not as
legislative instruments but as they would be urtdexs by an expert risk assessor.[23]

as well as in a "practical down-to-earth wiay].

30. I am in complete and respectful agreement thigtfollowing observations by the learned
judge

"30. ... In addition, this judicial review does naincern a debate about the wisdom of the
decision to construct the HKZM Bridge and the mdprojects including the Boundary Cros:
Facilities and the Lik Road. Nor is it a debate about the adequacyeottiteria laid down in tt
TM and SBs to protect public health. Neither the it the SBs are the subject of challenge in
this judicial review. ...

31. Nor is this case a debate about the adequatwe @lfir quality objectives ((AQOs') currently
in force in Hong Kong under th&r Pollution Control OrdinangeCap. 311('APCQO"). That is a
matter of policy and, so long as lawfully deterndraad executed, policy is not a matter for the
courts. No one can seriously question that airityui@ Hong Kong is a matter of concern. But,
as Reyes J said Mg Ngau Chai v The Town Planning Board, HCAL 64/2007, unrep., 4.7.07
(828):

'l fully sympathise with Mr Ng’s concerns about theteriorating quality of the environment
around Tai Kok Tsui, where he lives. But the Caam only apply law. The Judiciary cannot
manage the environment. That is the role of thecEixee. ...’

42. The purpose of the EIAO as declared in its lothgyis 'to provide for assessing the impac
the environment of certain projects and propogaigyrotecting the environment and for
incidental matters' and this purpose so declareérgs the interpretation of the EIAGiu
Wing Steel at 87. In interpreting the TM and the SBs, the @1&\purpose of protecting the
environment must inform the meaning attributech®instruments created under the EIAO’s
authority: Shiu Wing Seel §825. This is reinforced by section 1.3.1 of the Wkich deals with
interpretation of the TM and provides that, whére EIAO defines a term, that term applies."”

31. As the learned judge said, the TM is a documdnth applies generally to all designated
projects. "A study brief, on the other hand, isjgctspecific.[25] The study brief "sets the
agenda for the rest of the process”, and that:

"There are two main matters of public interest ised. Both are important. The first is the



public interest in the protection of the environmepon which the quality of life in Hong Kong
will increasingly depend. The second is the puinlierest in ensuring that major designated
projects are brought to fruition in a timely anfi@ént manner. The time constraints put upon
the Director for steps in the process and for biggions show that the Ordinance aims to satisfy
both interests. It is necessary in the implemenrtatif the process that both should be kept in
mind. This is so especially when major infrastruatyprojects (roads, railways, tunnels,
reclamation works and the like) which may causeargety of adverse environmental impacts

proposed[26]

32. In support of the®lissue, the Applicant relied on paras. 74-80A, Béfal (b) and 89 of the
Re-Amended Form 86. Thé'issue as stated in the Re-Amended Form 86 reads:

"1. They failed to provide the required ‘with/wititbanalysis of the projected environmental
conditions without the HZMB project in place asugqd by 84.31(c) and 4.42(g) of the TM.

33. There is no challenge to either the TM or tBe What Fok JA had to decide was whether
the TM and/or the SBs required a stand-alone asssad0 be provided in the EIA report.

34. The Applicant relies on the following diagrarhieh provides a simple illustration of the
concept of the environmental impacts of a projeatnely, environmental changes as a result of
a proposed activity or project, compared with wiiatild have happened had the project not
been undertaken:

" environmental
parameter

ENVIRONMENTAL )

2 IMPACTS
project initiated Wi

tir
Source: Introduction to Environmental Impact Assessment (Routledge, 3" edition)

See: also explanation of the diagrantritroduction to Environmental Impact Assessment 3™ Ed.
Glasson, Therivel and Chadwick at 81.5.3"

35. The Applicant's skeleton submissions went cexfdain:

"13. The 'stripe zone' represents the 'environnhémbgprint' of a project. It is a 'stand alone’
analysis in the sense that it specifically meastire®nvironmental impact of a given project.”



36. It is not disputed that the EIA reports do cmrtitain a stand-alone assessment. Fok JA
concluded as a matter of construction of the TM t#uedSB that a stand-alone assessment was
required to be provided in the EIA report. He adaagly quashed the decisions of the Director
approving the relevant reports as well as grarttiegoermits.

37. The learned judge, in deciding that the TM #redSB require a stand-alone analysis, relied
principally orj27]

(1) TM 4.1.1, 4.3.1(c) Annex 20 para. 4.6;
(2) SB clause no. 2.1(iv), (v), (vi) and (vii); and
(3) the definition of environment impact on the E1A

38. Since this issue turns on the correct constmuctf the TB and the SB it will be necessary to
consider them in some detail. However, before desmgd will deal first with how the issue was
argued before Fok JA because of its bearing oddussion.

39. The learned judge recorded Mr Philip Dykes SGtanissions in these words:

"56. ... the absence of an analysis of the conditwitisout the projects in place meant that it
was not possible to ascertain the environmentdpfou of the projects. He submitted that it ¢
meant that it was not possible to ascertain thewasimpacts of the projects. Without knowing
this, it was impossible to know what mitigation reeges ought to be required. In respect of the
residual impact and mitigation, he referred to Tédtson 4.3.1(d) and to SB clause 2.1(v)."

40. Fok JA went on to describe the parties’ respgesubmissions:

"73. ... fundamentally, the debate between the madiethis issue boils down to whether
environmental protection under the EIAO adoptsteste whereby the Director is obliged to
measure the cumulative impact of a particular tapgainst benchmarks of environmental
objectives (the Director’s position) or whetheadtopts a scheme whereby any change whic
an environmental impact is to be identified and soeed and then an assessment made as to
whether that change is adverse so that measureastigation should, if possible, be drawn up
(the applicant’s position). Put crudely (and toiddr Dykes’ analogy), is the environment to
be treated like a bucket into which pollutants rhbayintroduced so long as there is still space
within the bucket to accommodate them? Or, isdtdhase that any pollutant introduced into the
bucket must be identified and measured and thgmss$ible, mitigated? If the former, it would
be understandable that there would be no requirefoethe HA Reports to present the basel
conditions without the project in place. On theesthand, if the latter, this would lend weight to
the applicant’s contention that the TM and the @Bperly construed, require the baseline
conditions without the projects in place to be presd."”

41. Fok JA explained that there are two approatihése control of pollution. One approach
(which was described by Mr Dykes as the bucket@guy) is to impose limits on the quantities
of polluting matters which a giventadgty may emit, into which pollutant may be poursa long



as there is still space in the bucket. Anotheo igsrovide a framework for specific directives
imposing quantitative limits on the extent to whible environment may be polluted, and to
require proponents to satisfy the Environment Agehat they are using the best available
technique to prevent or minimize pollution.

42. The learned judge referred to the cade @i the application of Edwards) v Environment
Agency (Cemex UK Cement Ltd, intervening) [2009] 1 All ER 57which showed that:

"72. ... the relevant regulations (the Pollution Rm@ion and Control (England and Wales)
Regulations 2000) use a combination of two distapgroaches to the control of pollution. One
approach, based on European Council Directive @51, is to impose limits on the quantities
of polluting matter which a given activity may emihe other approach, based on Council
Directive (EC) 96/62, is to provide a framework gprecific directives imposing quantitative
limits on the extent to which the environment maypolluted. A specific regulation (Regulation
11(2)) gives effect to the former approach by raggiapplicants for relevant permits to satisfy
the Environment Agency that they are using the aeatlable techniques calculated to prevent,
or at least to minimise, the emission of pollutmgtter irrespective of whether the emission
would cause a breach of an overall pollution lireée per Lord Hoffmann at 884 to 6. As the
guidance notes issued by the Environment Agendg,dtae regulations:

'[require] us not to consider the environment ascgpient of pollutants and waste, which can be
filled up to a given level, but to do all that isapticable to minimise the impact of industrial
activities'.

As Lord Hoffmann observed (86), the remarks of BaxtJ inR (on the application of
Rockware Glass Ltd) v Chester CC [2007] Env.L.R. 32at 8833-39 are to similar effect. In that
case, Buxton LJ said (at §34):

‘To put it bluntly, those who for their commergmlrposes introduce potentially polluting
operations have to be closely controlled, and cafteeload on non-polluting local citizens by
simply claiming that the EQS [i.e. Requirement&nfironmental or Air Quality Standards] to
which we all contribute has not yet been damaged.™

43. Fok JA went on to observe:

"73. Does the EIAO incorporate the first approackaes it simply adopt the latter or does it
adopt both approaches? This is a relevant quelséoause, ... " (continues as quoted in para. 40
above)

44. Fok JA concluded that:

"75. ... the EIAO is to be understood as incorporathe two approaches referred tdeawards

and is not to be construed as if the only releyandstick is whether particular benchmarks are
exceeded. ..."



45. He then went on to observe:

"80. In my view, it is highly material for the Drtor and public to know, for instance, what
levels of NQ (one of the main air pollutants resulting fronoad project) are predicted for the
future at the ASRs relevant to these projects waiitth without the projects in place so that the
Director can determine whether those increaseOplélels are acceptable and the public can
be made aware of the extent to which the proposgégt will change the environmental
conditions in the locations in question. If, a®hsider the EIAO contemplates, the environment
is not to be treated simply as a bucket to bedfillp over time, ascertaining that the increases in
a particular air pollutant do not exceed applicapl&elines, e.g. the AQOs, cannot be the sole
determining factor in a decision whether to graneavironmental permit. Thus, for example, if
for a particular road project the predicted lev#8IO, without the project (i.e. the starting

point) would be at 30% of the current maximum urttierapplicable AQO, a project that would
result in those levels reaching 90% of the maxinwwuld, in my opinion, fall to be considered
differently to another project in which the stagiipoint is 80% of the maximum. In other words,
the footprint of the former (90%-30%) is much gezdhan that of the latter (90%-80%) and it is
only by knowing the starting point (or baselinestand alone position, to use other terms to
describe the same thing) that one is able to medkat footprint."

46. Mr Yu SC submitted that EIAO is only concermath a process, it does not embrace any
particular environmental philosophy or approach sdiemitted that the learned judge had
overlooked the fact that the minimization of aiflpoon is dealt with in other legislations, for
example, the Air Pollution Control Ordinance (APQQgp. 31) which regulates the grant of
licenses for specified processes set out in Schethflthat ordinance, for example, section 7
under which air quality objections may be set, section 12(1), which requires:

"The owner of any premises used for the conduengfspecified process (to) use the best
practicable means for preventing the emission &fous or offensive emissions from such
premises, and for preventing the discharge, whetinectly or indirectly, of such emissions into
the atmosphere, and for rendering such emissioesendischarged harmless and
inoffensive.[28]

47. Mr Yu submitted that three European Councikbiives are relevant to a correct
understanding dEdwards andRockware Glass[29]. First, Council Directive 85/337/EEC,
Article 2 of which required Members States to:

"1. ... adopt all measures necessary to ensureltéfae consent is given, projects likely to k
significant effects on the environment by virtuteimalia, of their nature, size or location are
made subject to a requirement for development cdrssed an assessment with regard to their
effects. These projects are defined in Articl¢3D]

48. Article 3 required the environmental impactegssnent to:

"... identify, describe and assess in an appropnetener, in the light of each individual case
and in accordance with the Articles 4 to 11, threatiand indirect effects of a project on the



following factors:

- human beings, fauna and flora;

- soil, water, air, climate and the landscape;

- material assets and the cultural heritage;

- the inter-action between the factors mentionetthénfirst and third indents;"

49. Second, the directive which was issued on Pefeber 1996, directive 96/61/EC, Article 3
of which required the member states to:

"... take the necessary measures to ... ensure thallati®ns are operated in such a way that:

(a) all the appropriate preventive measures amntakainst pollution, in particular, through
application of the best available technique;

(b) no significant pollution is caused;"

50. The third is European Council Directive 96/62/&f 27 September 1996 on ambient air
guality assessment and management. Article 7(1ndeaith improvement of ambient air
quality required a Member States to:

"... take the necessary measures to ensure comphéticéhe limit values”.

51. Mr Yu submitted that the learned judge's releaanEdwards or Rockware Glass was
misplaced because they concerned Directives 96(bafiel 96/62/EC, which Mr Yu submitted
have their equivalent in APCO. He submitted thatefjuivalent of EIAO is Directive
85/337/EC.

52. Unfortunately, counsel overlooked the fact th@th the TM and SBs require a project
proponent to minimize pollution. It is clear thaetproject proponent is obliged to ensure that
measures would be taken to reduce pollution torammim, as well as to satisfy the criteria of
TM Annex IV. For example, TM 4.2.1 requires a tyglistudy objective to:

"(f) to propose the provision of infrastructurenoitigation measures to minimize pollution,
environmental disturbance and nuisance during oactgin, operation (or decommissioning) of
the project(s);

(g9) to investigate the feasibility, effectivenessl amplications of the proposed mitigation
measures;"

TM 4.3.1(d) requires the methodology to be adopddoke capable of:

"(i) identifying and evaluating mitigation measuiesrder to avoid, reduce or remedy the



impacts;
(ii) assessing the effectiveness of mitigation meas,"

SB clause no. 2.2.1(v) requires proposals relatrighe provision of infrastructure or mitigaim
measures so as to minimize pollution”.

53. When such requirements were examined, neitmefuvhor Mr Dykes disputed that both the
TM and the SB required the project proponent toimize pollution. Indeed Mr Dykes agreed
that minimization of pollution is required whatewtbe baseline condition, contrary to his initial
submission that what mitigation measures and whradliions the Director might impose may
vary according to whether a baseline study shoedgabtprint of a project is 90-30% as oppwse
to 90-80%31].

54. | believe Fok JA's construction of the TM aréligas influenced by the submissions made
on behalf of the Director that EIAO was not coneermwith the minimisation of pollutants from
a designated project, a submission repeated by Mo did not appear at first instance).

55. With respect, | agree with the learned judg@eBRAO incorporates both of the two
approaches referred to lHuwards. | am further of the view that the duty to minimisollution
would not depend on the extent of the pollutiontpoimt of a designated project. Whatever the
footprint of a project ((90%-80%) or (90%-30%)) rponent must minimize pollution.
Furthermore, unlike the learned judge, | do notevel it is necessary to construe the TM or the
SB as requiring a stand-alone assessment in drdethie Director can decide what mitigating
measures should be adopted.

™

56. The TM is divided into 12 sections addressheguarious steps of the EIA. There are
specific provisions dealing with the different tgpaf environmental media (e.g. water, noise
etc) in the Annexes to the TM. Annexes 4-10 setloaicriteria for evaluating the impacts on
different environmental media; and Annexes 12-1®aethe guidelines for assessment of such
impacts. Annexes 4 and 12 concern air quality aagarticularly relevant. Annex 20 sets out
the "Guidelines for the Review of an EIA Report".

57.TM 3.1 requires the study brief to set aater alia, "the requirements that the EIA study
shall need to fulfil".

58. Section 4 deals with the "Objectives and Cdstehan EIA Report". TM 4.1.1 provides:

"4.1.1 An EIA report shall comprise a documenteniess of documents providing a detailed
assessment in quantitative terms, wherever possibtein qualitative terms of the likely
environmental impacts and environmental benefithefproject. The requirements for the EIA
report shall be set out in accordance with thibneal memorandum. The EIA report shall be
produced in accordance with the EIA study briefieskby the Director to the applicant.”



59.TM 4.3.1(b)(vi) and (c) specifically required theediction and evaluation to be made with
respect to the criteria described in Annexes 4-10.

60.TM 4.3.1(c) and (d) provide:

"(c) Impact Evaluationan evaluation of the anticipated changes anatsfighall be made with
respect to the criteria described in Annexes 40tontlusive, and in quantitative terms as far as
possible. The methodologies for evaluating the remvhental impact shall be capable of
addressing the following issues:

() the existing or projected environmental corahs without the project in place;

(ii) the projected environmental conditions witle goroject in place and the sum total of the
environmental impacts taking into account all ral@vexisting, committed and planned projects;

(i) a differentiation between the environmentalpgact caused by the project and that caused by
other projects, and to what extent the project aggpes or improves the existing or projected
environmental conditions;

(iv) the environmental impact during different pea®f construction and development of the
project; and

(v) the evaluation of the seriousness of the redidavironmental impacts (see Section 4.4.3).

(d) Impact Mitigation the meéhodologies proposed for mitigation shall give pitioto avoidanc
of impacts. The assessment methods shall be caplable

() identifying and evaluating mitigation measunme®rder to avoid, reduce or remedy the
impacts;

(ii) assessing the effectiveness of mitigation meas, and

(ii) defining the residual environmental impaactdjich are the net impacts remaining with the
mitigation measures in place.”

61.TM 4.3.2 stipulates that for the issues describhehnexes 12-19, the Director shall
evaluate the assessment approaches and methodadlogecordance with the guidelines in
those Annexes, unless otherwise stated in the EBit & only where the issues are not fully
covered in those Annexes that the Director shadlyafhe general principles in section 4.3.1.
62.TM 4.5.1 provides:

"... the EIA report shall be approved with or with@ainditions if

(a) the requirements in the (SB) have been met;"



63. Section 7 of the TM covers "Issuing EnvironnaéRermit”, and reads:

"7.1 The Director will grant an environmental petritoi the applicant if an EIA report covering
the project has been approved with or without cooras under this Ordinance. ...

7.2 The Director will use the following criteria determining the conditiorte be imposed in &
environmental permit:

(a) the mitigation measures set out in the prgeatile or the findings and conclusions of the
approved EIA report, whichever is applicable;

(b) the conditions of approval of the EIA report;

(c) the conditions of approval for proceeding dikewith the application for environmental
permit;

(d) the advice given to him by other relevant atitles on matters within their jurisdiction as
listed in Section 9 of this technical memorandum, o

(e) the measures that are necessary to meet ttieligess, standards or criteria laid down in this
technical memorandum; and

the Director will follow any advice received frotnet Secretary under Section 10 of this
technical memorandum.

7.3 In addition, the following principles shall fiilowed when setting the conditions:
(a) conditions which would be imposed through otiqgplicable ordinances or regulations shall

not normally be imposed in environmental permissiesi under thEnvironmental Impact
Assessment Ordinangce

(b) conditions may be imposed in addition to trgureements laid down in other applicable
ordinances upon the advice of the relevant auikeribut this must be in accordance with
section 10(8pf the Ordinance. There shall be adequate juatitio in the EIA report to
demonstrate the need forcsuconditions to reduce the cumulative impactsefgroject to avoi
the violation of other applicable ordinances oremdances of any applicable criteria, standards,
guidelines or principles as defined in accordanitk this technical memorandum.”

64. Annex 4 sets out the criteria for evaluatingoaiality impact and hazard to life as follows:

"ANNEX 4 : CRITERIA FOR EVALUATING AIR QUALITY IMPACT AND HAZARD TO
LIFE

1. Air Quality Impact




1.1 The criteria for evaluating air quality impaatiude the following:

(a) meet the Air Quality Objectives and other stadd established under the Pollution
Control Ordinance

(b) meet hourly Total Suspended Particulate comagah of 500 microgrammes per cubic m
measured at 298°K (252°C) and 101.325 kPa (onesgingoe) for construction dust impact
assessment;

(c) meet 5 odour units based on an averaging tilkeseconds for odour prediction assessment;
(d) for air pollutants not established under AfiePollution Control Ordinanceor above: meet

the standards or criteria adopted by recognizemtnational organizations such as WHO or
USEPA as to be agreed with the Director of Envirental Protection.

2. Hazard to Life
2.1 The criterion for hazard to human life is toatihe Risk Guidelines, as shown in Figure 1."

65. Annex 12 sets out "Guidelines for Air Qualitgsessment’section 3.40f TM 12 requires a
baseline study of "the existing air quality":

"3.4 Baseline Study

It involves the description of the existing air fjtyabased on, but not limited to, existing air
guality monitoring on-site or quality assured meadudata which can be obtained from
government agencies, companies or instructions békeline study involves a discussion of
background air quality value due to uninventoriedrses and contributions from outside the
study area and description of the method useddtarohining this value.”

66. TM Annex 20 sets out the "Guidelines for theiBe of an EIA Report” where under
"Baseline Conditions(sections 4.404.9), TM Annex 20 4.6 states:

"4.6 Has a prediction of the likely future enviroantal conditions in the absence of the project
been developed ?"

The SB
67. SB clause no. Z32] sets out the "Objectives of the EIA Study":
"2.1 The objectives of the EIA study are as follows

(iv) to identify and assess air quality impact, ...



(v) to propose the provision of infrastructure atigation measures so as to minimize pollution,
environmental disturbance and nuisance during cectgin and operation of the Project;

(vi) to identify, predict and evaluate the resid(ia. after practicable mitigation) environmental
impacts and the cumulative effects expected t@ ahiging the construction and operation
phases of the Project in relation to the sensieeivers and potential affected uses;

(vii) to identify, assesses and specify methodsasuees and standards, to be included in the
detailed design, construction and operation oftfegect which are necessary to mitigate these
environmental impacts and reducing them to accéptabels;"”

68. SB clause no. 3 covers "Detailed RequiremeinfseoEIA Study”. SB clause no. 3.2(ii)
requires the EIA report to address:

“(ii) the potential air quality impacts from thersiruction and operation of the Project to
sensitive receivers near the Project, taking istmant the cumulative impact from the
construction and operation of existing and planc@amitted projects in the vicinity of the
Project, ..."

69. SB clause no. 3.3 deals with "ConsideratioAltdrnative Options”, including (clause no.
3.3.1) "Need of the Project"; (clause no. 3.3.29ri€lderation of Project Locations, Size of
Reclamation and Layout Options”; (clause no. 3.32®)nsideration of Alternative Construction
Methods and Sequences of Works" and (clause nal)3Selection of Preferred Construction
Method(s) and Sequence(s) of Works".

70. SB clause no. 3.4 "Technical Requirements"iregu

"... The Applicant shall clearly state in the EIA ogpthe time frame and work programmes of
the Project and other concurrent projects, andsagbe cumulative environmental impacts from
the Project with all interacting projects as idead in the EIA study, including any phased
implementation of the Project and the associatedksvb

71. "Air Quality Impact” under SB clause no. 3.45B clause no. 3.4.1.1 states:

"The Applicant shall follow the criteria and guidwds for evaluating and assessing air quality
impact as stated in Annexes 4 and 12 of the Thvhaesvely."

72. SB clause no. 3.4.1.4 states the air qualipathassessment shall include the following:
"(iv) Operational Phase Air Quality Impact

(a) The Applicant shall calculate the expectegallutant concentrations at the identified ASRs
based on an assumed reasonably worst-case scandeonormal operating conditions. The

evaluation shall be based on the strength of thiestom sources identified in sub-section
3.4.1.4(ii)(b) above. The Applicant shall followlsgection 3.4.1.4(v) below when carrying out



the quantitative assessment.

(b) The air pollution impacts of future road traféhall be calculated based on the highest
emission strength from the road within the nexy&ars upon commencement of operation of
the proposed road. The applicant shall demondinatehe selected year of assessment
represents the highest emission scenario giveadimdination of vehicular emission factors ¢
traffic flow for the selected year. The Fleet AvggadEmission Factors used in the assessment
shall be agreed with the Director. If necessarg,Rleet Average Emission Factors shall be
determined by a motor vehicle emission model ssdBMFAC-HK model to be agreed with tl
Director. All the traffic flow data and assumptiahsit are used in the assessment shatldaly
and properly documented in the EIA report.

(v) Quantitative Assessment Methodology

(a) The Applicant shall apply the general princgpdmunciated in the modelling guidelines in
Appendices B-1 to B-3 while making allowance foe #pecific characteristic of the Project.
This specific methodology must be documented i dereel of details, preferably assisted with
tables and diagrams, to allow the readers of tlerEport to grasp how the model has been set
up to simulate the situation under study withofeméng to the model input files. Detailed
calculations of air pollutants emission rates fgout to the modelling and a map showing all the
road links shall be presented in the EIA reporie Applicant must ensure consistency between
the text description and the model files at evéage of submissions for review. In case of
doubt, prior agreement between the Applicant aedXtinector on the specific modelling details
should be sought.

(b) The Applicant shall identify the key/represeiviaair pollutant parameters (types of
pollutants and the averaging time concentratiomgetevaluated and provide explanation for
selecting such parameters for assessing the inmpactthe Project. Ozone Limiting Method
(OLM) or Discrete Parcel MethodPM) or other method to be agreed with the Direstaall be
used to estimate the conversion ratio ofiNONG; if NO, has been identified as a
key/representative air pollutant.

(c) The Applicant shall calculate the cumulativecpiality impact at the ASRs identified under
sub-section 3.4.1.4 (ii) above and compare thesdtseagainst the criteria set outsiection l1of
Annex 4 in the TM. The predicted air quality impadboth unmitigated and mitigated) shall be
presented in the form of summary table(s) and fohucontours, to be evaluated against the
relevant air quality standards and on any effeey thay have on the land use implicaioRlan
of a suitable scale should be used to presenttmilcontours to allow buffer distance
requirements to be determined properly.

(vi) Mitigation Measures for Non-compliance



The Applicant shall propose remedies and mitigatmggsures where the predicted air quality
impact exceeds the criteria sesiction 1of Annex 4 in the TM. These measures and other
associated constraints on future land use plarshiayj be agreed with the relevant government
departments /authorities and be clearly documentéte EIA report. The Applicant shall
demonstrate quantitatively that the residual impafter incorporation of the proposed
mitigating measures will comply with the criterigpsilated insection 1of Annex 4 in the TM.

(vii) Submission of Model Files

All input and output file(s) of the model run(s)adibe submitted to the Director in electronic
format.”

73. SB clause no. 3.4.1.1 requires the applicant:

"... shall follow the criteria and guidelines for éwating and assessing air quality impact as
stated in Annexes 4 and 12 of the TM, respectiVely.

74. SB clause no. 3.4.1.4(vi) under "Mitigation Ideges for Non-compliance” requires a
proponent to:

"... propose remedies and mitigating measures whetieglicted air quality impact exceeds the
criteria set out irsection 1of Annex 4 in the TM, its measures and other dased constraints

on future land use planning shall be agreed wigrétevant government departmenttiiauties
and be clearly documented in the EIA report. Thaiaegnt shall demonstrate quantitatively that
the residual impacts after incorporation of thepmsed mitigating measures will comply with
the criteria stipulated isection 1of Annex 4 in the TM."

EIA Report

75. There is no dispute that the EIA report hast@eequately with the existing conditions. Nor
that the EIA report contained an assessment ofuhmulative impact of the HKZM Bridge. It is
accepted that the EIA report has provided an aisabfghe future with the HKZM Bridge,
together with committed and planned projects. Tijeation is that there was no stand-alone
assessment in the sense that it had not been edsesat the future air quality might be without
the HKZM Bridge but with committed and planned peuis.

76. Fok JA said that such an assessment is eddsetause it would:

"79. ... provide the Director with relevant informati so that she can make a fully informed
decision on whether or not to grant an environnigrganmit. ..."

77. It is however important to note that it was tha learned judge's decision that even if the
TM and/or SB had not required such a stand-alosesasnent, the Director's could or should
nevertheless have refused to approve the EIA repassue a permit. Nor was it the learned
judge's view thasection 10(2)(cbf EIAO, under which the Director shall have refyao:




"(c) whether the environmental impact ... is or kely to be prejudicial to the health or well
being of people ..."

requires a stand-alone assessment.

78. On appeal, Mr Dykes sought to relysmttion 10(2)(cjn support of the argument that a
stand-alone assessment is required so that thedpl#ts should not have been approved or
permits issued. That was not how the Applicant® @ the *%issue was put in the Re-
Amended Form 883]. The f'issue as framed in the Form 86 requires this doutecide
whether as a matter of construction the TM or SRires a standlone assessment as explai
above.

79.Mr Yu submitted and | agree that we should notdieevhether the Director has a discret
undersection 10(2)to refuse a permit even when the Air Quality @bjes ("AQOs") have not
been exceeded and the report being otherwise canmipli

The appeal

80. Mr Yu submitted that the requirement for a jm®on of cumulative impact is prescribed
specifically in SB clause no. 3.4.1.4(iv)-(v) (espdly (v)(c)). There is no equivalent stipulation
for a "stand-alone analysis". Thus, the court sthogject the Applicant's invitation to perform a
"cut and paste" exercise in drawing together wartts phrases from different instruments (or
different parts of the same instrument) with a vteveonstructing such a requirement. He
submitted had it been the intention of the Legiski{and the draftsman of the TM and SB) to
incorporate the requirement of a "stand alone amglyone could legitimately expect it to:

"27.1. Use language equivalent to that used fostipailation for cumulative assessment to
stipulate such a requirement (in particular, sgttire various parameters for conducting the
predictions - see the various possible meanings atand alone' analysis discussed in para.4
above); and

27.2. Stipulate by reference to what yardsticksriteria the Director is required to judge or test
the 'net' figures derived from such analysis; et tiee project proponent's efforts at mitigation.

The EIAO, TM and SB, however, are silent on thevabdt is submitted that this is a clear,
common sense, pointer against the requirementrtdumd a 'stand alone analysis' contended by

A."[34]
81. Mr Yu also submitted that:

"16.5 ... when one ascertains what is required tmtleded in the EIA specifically for air
guality, one should look at the SB to sethdre are any specific provisions governing it, &ns
only where the SB is silent that one turns to tleeergeneral instrument namely the TM. Even
when one looks at the TM (in the context of airlqyg one should first look at Annexes 4 and
12, and it is only where these specific provisiarssilent that one falls back onto the general
provisions in the TM. But where the SB (or the Axe®to the TM) had already dealt in detalil



with a particular subject matter but was silentagparticular point in that subject matter (the
prediction of cumulative impact), generally wordgdvisions in the TM cannot operate to
introduce a specific requirement in an area whegedtaftsman had already elaborately dealt
with by specific languagegeneralibus specialia derogant (Bennion on Satutory Interpretation,
5" ed., p.1164).135]

82. There is force in such submissions.
83. Fok JA has rightly accepted:

"69. ... that Mr Shieh is correct in his submissibattSB clause 3.4.1.4(v)(c) is an express
requirement for the EIA Reports to set out the jated air quality impacts of the projects and
that this clause does not require the predicteduafity impacts over time without the projects

to be set out. | also accept that Mr Shieh is obirehis submission that SB clause 3.4.1.4(vi)
only refers to mitigation measures being requiréene the criteria in of TM Annex 4 paragraph
1 are exceeded. It follows also that TM section4d) is to be understood as referring to the
cumulative residual environmental impact with thejgcts in place. | therefore accept that these
provisions do not assist the applicant and, orctmrary, appear to limit the required air quality
assessment to be presented in the EIA Reportgtoasition with the projects in place.”

84. With respect, had counsel informed Fok JAhay have accepted before us, that both the
TM and the SB require the project proponent to miné pollution such that had the proponent
failed to do so, the EIA report would not have bapproved, | do not believe the learned judge
would have found it necessary to read a requirerioerat stand-alone assessment into the TM
and/or SB. Moreover, although it is a matter ofstauction for the court to decide what is
required by the TM or SB, it is often a questiorpaodfessional judgment what information is
required to be contained in an EIA report to endfdeDirector to perform her duties. In that
case unless the judgmentigdnesbury unreasonable, the court is not entitled to interfe

85. | turn to the specific provisions relied onfgk JA.

86. The learned judge relied on the first sentémdeM 4.1.136], which does not in terms
require a stand-alone assessment. Nor does itvaitatieis the assessment that has to be done in
the case of air quality. | agree with Mr Yu thag gecond and third sentences of TM 4.1.1 in
support the Director's construction, for they reguine EIA report to be set out in accordance
with the TM (i.e. Annex 12) and produced in accoawith the SB (i.e. SB clause no.
3.4.1.4(v)(c)).

87. The specific requirements for air quality assent are set out in Annexes 4 anf3¥2 TM
4.3.2 specifically provides that "for issues ddsedi in Annexes 12 to 19, the Director shall
evaluate the assessment approaches and methoddlogiecordance with the guidelines in
these annexes, unless otherwise stated in the btiefy’ Annex 12 para. 3.6 specifically
requires the project proponent to do an assessohéme cumulative impacts only. The same
specific requirement i.e. cumulative assessmentstyaglated in the SB for this project, see SB
clause no. 3.4.1.4(v)(88].



88. TM 4.3.1(c]39] - the focus of this provision (specifically, subrpgraph (i)) is on the
capability of the methodologies of evaluating theionmental impact and not on the contents
of any EIA report; the unchallenged evidence i$ tha methodology employed by the project
proponent was capable of addressing the projecteidommental conditions without the project
in place. When TM 4.3.1(c) is read together with #N3.240], Annex 12 para. 3[61] and SB
clause no. 3.4.1.4(v)(&)2] which explicitly called for only a prediction otimulative effects, |
do not believe TM 4.3.1(c) enables one to concthdéa stand-alone assessment is also
required.

89. TM Annex 20 para. 4[43] - Annex 20 sets out the general guidelines foiexgybut TM
4.4.2 stipulates that the quality of the EIA repsiio be reviewed against not just Annex 20 but
also TM 4.3; and 4.3.2 explicitly requires the Biar to look at Annex 12 and the SB.

90. As for SB clause no. 2.1(iv), (v), (vi) andifj44], the learned judge obseryé8] that they
require the project proponent "at the first stagedentify) the change in the quality of the air”,
but thought that these provisions also supporvigw that a stand-alone assessment is required
for "the identification and mitigation of the resaml environmental impacts and cumulative
effects, which may call for further mitigation".

91. The learned judge probably had in mind TM463which covered situations where the
Director may impose "... conditions to reduce the olative impacts of the project to avoid the
violation of other applicable ordinances or exceeéa of any applicable criteria, standards,
guidelines or principles as defined in accordanitk this (TM)".

92. With respect, | am unable to agree they sugherview that as a matter of construction, a
stand-alone assessment is required.

93. Mr Dykes submitted that there are six reasdmg avstand-alone analysis is required,
otherwise the EIAO scheme would not achieve itppse of minimising pollution. | will not
deal with the reasons specifically. | do not agwite any of them. Mr Yu has correctly
explained why they are unsoyad].

94. The essence of Mr Dykes' submission is that:

"8. The EIAO/TM/SB reduces or minimizes impact gsan2-stage approach (identified by the
learned Judge at 877):

(I) one tries to mitigate all impacts from the o whenever practicable; and then
(1) one measures cumulative impacts against tipiicgble standards (e.g. AQOs). And if the
cumulative impacts exceed the benchmark - PP mitigjate again to reduce it to acceptable

levels.

The Director/PP did not and cannot perform Stapm (this case because the impact of the
Project is not known nor presented in the EIA repai8]



95. With respect, | do not agree that without adtalone assessment the Director could not
perform Stage (I). It is clear from the TM and SBecdissed above that minimization of pollution
was clearly required. Thus, one may proceed ombalses that there is a sufficient description or
analysis of the proposed project, together withgaiton measures, to enable the Director to
perform Stage (I). As for Stage (ll), this does anse because the cumulative impacts do not
exceed the benchmark.

96. | also note that despite the large number ofroents received from the public there was no
suggestion that a stand-alone assessment was agcé3scourse, this cannot decide the
construction of the TM or SB. But since the TM &8l are to be construed as they would be
understood by an expert in the relevant field and practical down to earth way, | would be
slow to discover from them something which had pedahe attention of the public (which
presumably included well established environmenteon groups) the Director, and the ACE.
Again, | bear in mind that what information mayreguired by the Director to make an
informed decision maybe and often is a questigorofessional judgment.

Issues 3, 4,6 and 7
The 3% Issue

97. With respect, | am in complete agreement withjudgment and will deal with the point
briefly. As the learned judge pointed out in pdr&3 of the Judgment:

"113. This issue turns on the construction of S&isés 3.4.1.4(iv)(a) and 3.4.1.4(iv)(b). [49]
98. SB clause no. 3.4.1.4(iv)(a) requires the ptgpeoponent to:

"(a) ... calculate the expected air pollutant conrans at the identified ASRs based on an
assumed reasonably worst-case scenario under nopaiting conditions. ..."

99. It then goes on to state that "the evaluati@il e based on the strength of the emission
sources identified in sub-section 3.4.1.4(ii))(mdahould be done in a quantitative manner.

100. SB clause no. 3.4.1.4(iv)(b) requires thewaton of "(the) air pollution impacts of future
road traffic ..."

101. The learned judge concluded that:
"123. ... The reasonably worst case scenario refeor@ad SB clause 3.4.1.4(iv)(a) does not

require the identification of another year of assgant that may be different to that identified
under SB clause 3.4.1.4(iv)(b).

125. | therefore do not consider that the EIA R&pproceed on a misinterpretation and



misapplication of SB clauses 3.4.1.4(iv)(a) andB&iv)(b)."
102. With respect, | agree.
Issues 4: Failure to assess ozone

103. Ozone was excluded from the EIA report. The®or accepted the project proponent's
explanation for not including ozone as a key palhtitin the EIA reports. Stated briefly, the
project itself would not generatesndeed the direct effect of the Project is thauion of Q
in the immediate vicinity of the roads by the réaciof O; with NO, emission directly from
vehicles, which apparently will combine withy @ form N@.[50]

104. The learned judge was of the view that:

"136. ... The language of clause 3.4.1.4(v)(b) is/\watear: the choice of key pollutants is left to
the project proponent, although he must justifydhisice. ..."

105. He then went on to hold that:

"137. ... given the project proponent’s explanatiforsnot identifying ozone and S@s key
pollutants as set out above, | do not considerithationality orWednesbury unreasonableness
has been established."

106. He rejected Mr Dykes' submission in para. 142:

"142. | return to address Mr Dykes’ submission thatomission to assess (ozone) as a key
pollutant was the same error as that committetiersiiu Wing Steel case by the project
proponent in that case failing to carry out a hdzmsessment in respect of a 100% loss sce
However, the answer to that submission is thatetevant provision in the relevant study brief
in theShiu Wing Stedl case was very different to SB clause 3.4.1.4(W(lwer consideration in
the context of the present issue. In $hau Wing Steel case (see 855), clause 3.3.10.1(i) of the
study brief required a hazard assessment of #iettithe life, including the workers of nearby
plants, due to ... tank farm storage and pipelinestier of aviation fuel' to be assessed and to
identify 'all hazardous scenarios associated wittank farm storage and pipeline transfer of
aviation fuel, which may cause fatalities'. Thing tact that a 100% loss scenario was very
unlikely did not affect the fact that a hazard asseent for that scenario must be undertaken.
There was no element of judgment to be made irddegiwhich scenarios required a hazard
assessment. Here, in contrast, the choice of kibytaots is expressly left to the project
proponent to identify and justify."

107. With respect, | am in complete agreement.
Issues 6 and[31]

108. Mr Dykes relied ogection 10(2under which the Director has to consider, amootstrs,:



"(b) the attainment and maintenance of an acceptmlironmental quality;

(c) whether the environmental impact caused or mspeed by the designated project is or is
likely to be prejudicial to the health or well bgiof people, flora, fauna or ecosystems;"

109. He submitted thatctions 10(2)(band10(2)(c) are separate requirements, compliance
one does not by itself means the fulfillment of tileer. He submitted compliance with the
AQOs is covered bgection 10(2)(h)but undesection 10(2)(g)mere compliance with AQOs
insufficient. Presumably, because "an acceptable@mmental quality” may nevertheless be
"injurious to the health or well being of people”.

110. The Applicant's point is that since complianath the AQOs is covered lBection

10(2)(b) the Director must separately consider the is$ypeiblic healthy undesection 10(2)(¢)
and that her failure to do so and to insist that Pbe separately assessed render her decision to
grant the permitWednesbury unreasonable.

111. I have to say the argument strikes me ascaatif\WWhat may be "injurious to the health or
well being of people" has to be measured agaimseseasonable standard, and it is difficult to
see why the standard of an acceptable environmeity) represented by the AQOs, cannot be
regarded as a reasonable one. Indeed, the vetytitightable set by the EIAO, particularly, at
the permit stage undeection 1((see para. 18 above) supports this view.

112. | believe, rather than to deal with Mr Dykaghmission on a high level of generality, it is
useful to consider the Applicant's specific comuisi

113. On appeal, Mr Dykes relied on the fine patétas (PMs).

114. Under the existing AQOSs, there is an AQO fighHP(PM, s is subsumed within Pi).
There is no separate AQO for PM

115. As the learned judge has explained in pa@.of the Judgment, "the Government’s own
Air Quality Objectives Review ... has proposed thatenstringent AQOs be introduced but
those proposed AQOs are still at the consultatiages. Mr Dykes submitted that the existing
AQOs represent the minimum standard of acceptabtpiality or the "lowest common
denominator".

116. It is not for the court to decide matters aligy. Under Annex 4 which sets the criteria for
evaluating air quality status, for pollutants ebthied by the APCO, the standards, in effect, are
"the Air Quality Objectives and other standardsleshed under thair Pollution Control
Ordinancé.

117. The learned judge concluded:

"173. There is clearly considerable room for reabds disagreement as to the standards to be
adopted for air quality and, in the circumstant¢@sn not persuaded that the Director’s
application of the current AQOs in considering tecision undes.10(2)of the EIAO was



irrational orWednesbury unreasonable.

174. 1 do not consider this conclusion is affedigdhe applicant’s reliance on various
provisions in the TM, including: TMection 3.4vhich requires that the assessment shall be
based on the 'best available information atithe of the assessment’; the TM section 4.4.3(
requirement to apply the precautionary principleereéhadverse environmental impacts are
uncertain; and the requirement in TM section 4f4t@(consider whether adverse environme
effects are avoided to the maximum practicablergxta my opinion, those provisions are too
general to override the provisions of TM Annex 4agmaph 1.1(a) stipulating the requiremer
meet the AQOs."

118. I am in full agreement with the reasons gigithe learned judge.

119. Mr Yu submitted that it is unnecessary fotaudecide, whether, notwithstanding that the
AQOs would not be exceeded and EIA report wasfaat@y, the Director has a discretion to
refuse a permit.

120. | agree it is unnecessary to decide this pbiat have we had sufficient assistance from
counsel to decide this point.

Disposition

121. For the above reasons | would allow the Daestappeal and made an ordes that the
Applicant pays the Director's costs here and below.

122. The Applicant also appeals from Fok JA's ordgarding costs whereby the Applicant was
awarded only on#hird of her costs. This is now academic. It faillsany event because the or
was within the wide discretion of the learned judge that appeal is also dismissed with a costs
ordernisi that the Applicant pays the costs of the Director.

123. The Applicant's own costs on the Directorjseaband her appeal are to be taxed in
accordance withegal Aid Reqgulations

Hon Hartmann JA:

124. 1 am in full agreement with the comprehengiaigment of Tang VP and do not think that |
can usefully add anything to it.

Hon Chu JA:
125. | have the benefit of reading in draft thegonegnt of Tang VP. | agree, for the reasons

given, that the Director's appeal should be alloawed the Applicant's appeal against the costs
order should be dismissed.

(Robert Tang) (M.J. Hartmann) (Carlye Chu)
Vice-President Justice of Appeal Justice of Appeal



Mr Benjamin Yu SC, Mr Paul Shieh SC and Ms Evai8gtructed by Department of Justice,
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Mr Philip Dykes SC and Mr Dennis W H Kwok, instradtby Messrs Yip, Tse & Tang, assig
by DLA for the Applicant
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