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The defendant prescribed an acne drug, Accutane, to the
plaintiff D. Accutane is a teratogenic drug that carries the
risk of causing fetal malformation. The defendant was aware
that D s husband had had a vasectony 4 1/2 years earlier. The
vasectony failed, and the plaintiff J was conceived. J was born
W th consi derabl e damage caused by the Accutane. She sued the
respondent for negligence in prescribing the Accutane to D. D
and ot her nenbers of J's famly brought only derivative clains
under the Famly Law Act, R S.O 1990, c. F.3 and did not
pursue a claimfor breach of a duty of care owed directly to
them by the doctor. The trial judge found that J's claimwas
not one for "wongful life", which is not recognized in
Canadi an | aw, but rather was for causing J's disabilities. She
found that the defendant owed a duty of care to J before
conception not to prescribe Accutane to D without taking al
reasonabl e steps to ensure that D would not become pregnant
whil e taking the drug. However, she found that the defendant
met the standard of care by relying on the father's vasectony
as an effective formof birth control. The action was
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di sm ssed. J appeal ed and the defendant cross-appeal ed.

Hel d, the appeal should be dism ssed; the cross-appeal should
be al | owed.

By asking whether or not a claimshould be characterized as
one for wongful life, Canadian courts have asked the wong
guestion. The governing analysis is that set out in Anns v.
Merton London Borough Council and the cases follow ng Anns. In
order to determ ne whether the defendant could be liable in
negligence to J, the question was not whether her claimcould
be characterized as one for wongful |ife, but whether he owed
her a duty of care. There is no settled jurisprudence in Canada
on the question whether a doctor can be in a proximte
relationship with a future child who was not yet conceived or
born at the tinme of the doctor's inpugned conduct. The proposed
duty of care thus does not fall within an established category
of relationship giving rise to a duty of care. Nor is there an
exi sting category of recognized rel ationship that can be
extended by sinple analogy to i npose, or refuse to inpose, a
duty of care on a doctor to a future child of the doctor's
femal e patient. The potential for harmto a fetus while in
utero fromexposure to Accutane is clearly foreseeable.

However, policy considerations mlitate against a finding of
the necessary proximty. If a doctor owes a duty of care to a
future child of a fenale patient, the doctor could be put in an
i npossi ble conflict of interest between the best interests of
the future child and the best interests of the patient in
deci di ng whether to prescribe a teratogenic drug or to give the
patient the opportunity to choose to take such a drug. That
conflict could have an undesirable chilling effect on doctors,
who might be pronpted to offer treatnent to sone fenmal e
patients that m ght deprive them of their autonony and freedom
of informed choice in their nedical care. Mreover, a doctor
has an indirect relationship with a future child. It is the
femal e patient whom the doctor advises and who nekes the
treatment decisions affecting herself and her future child. The
doctor cannot advise or take instructions froma future child,
and may not be in a [page402] position to fulfill a duty of
care to take all reasonable precautions to protect a future
child from harm caused by a teratogenic drug.
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Even if there was a sufficient degree of proximty between
the parties to base a prima facie duty of care, residual policy
considerations at the second stage of the Anns test make the
i nposition of the proposed duty unw se. Recogni zing a duty of
care by a doctor to a future child of a female patient would
affect the doctor's existing |l egal obligation, which is to the
patient. Recognizing the proposed duty would al so have
inplications for society as a whole. Qur |egal and nedi cal
systens recogni ze that a woman has the right, in consultation
wi th her doctor, to choose to abort a fetus. Until a child is
born alive, a doctor nust act in the best interests of the
not her. That obligation is consistent with the need to preserve
a woman's bodily integrity, privacy and autonony rights. The
trial judge erred in law in finding that the defendant owed a
duty of care to a potential future child when prescribing
Accutane to his patient.
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APPEAL and CROSS- APPEAL fromthe judgnent of Eberhard J.,
[2006] O J. No. 1179, 2006 CanLIl 9312 (S.C. J.) dismssing a
negl i gence acti on.

Paul J. Pape and Susan M Chapnan, for appell ants/respondents
by way of cross-appeal.

Darryl A Cruz and Sarit E. Batner, for respondent/appell ant
by way of cross-appeal.

The judgnent of the court was delivered by

[1] FELDVMAN J.A.: -- Were a doctor |ooks after a woman who
is pregnant or who nmay becone pregnant, the doctor owes a duty
of care to the woman as the patient. In discharging this duty
of care, a doctor nust always consider and advi se the woman of
the material risks of any prescription or procedure on a
potential future child. The issue in this case is whether a
doctor also owes a tort |law duty of care to a future child
(i.e., achild subsequently born) of the doctor's patient.

[2] The acne drug, Accutane, is a teratogenic [See Note 1
bel ow] drug that carries the risk of causing fetal nalformation.
The respondent, Dr. Shaffiq Rami, prescribed Accutane to Dawn
Paxt on, the nother of the appellant child, Jaine Paxton, on the
under st andi ng that the nother would not becone pregnant while
taking the drug. The doctor's understandi ng was based on the
fact that the appellant's father had had a vasectony 4 1/2 years
earlier that [page405] had been successful up to that tine.
Unfortunately, the vasectony failed just when the Accutane was
prescribed and the appellant was concei ved. She was born with
consi der abl e damage caused by the Accutane and she sued the
respondent for negligence in prescribing the Accutane to her
not her. The appellant's parents and siblings brought only
derivative clainms under the Famly Law Act, R S. O 1990, c. F.3,
and at trial, did not pursue a claimfor breach of a duty of
care owed directly to them by the doctor
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[3] The trial judge found that the respondent owed a duty of
care to the appell ant before conception not to prescribe
Accutane to her nother without taking all reasonable steps to
ensure that the nother would not becone pregnant while taking
the drug. However, the trial judge also found that the
respondent doctor net the standard of care by relying on the
father's vasectony as an effective formof birth control. The
trial judge thus dism ssed the appellant child' s action agai nst
t he doctor.

[4] The appellant child appeals the trial judge's finding that
t he respondent doctor net the standard of care. The respondent
cross-appeal s the conclusion that he owed a duty of care to the
appel l ant before or after conception. [See Note 2 bel ow
Al though | agree with the result reached by the trial judge that
the action should be dismssed, | do so because | concl ude that
t he respondent doctor owed no duty of care to the appellant,

Jai me Paxt on.
Facts

[ 5] Dawn Paxton was 25 years old with three children when she
began to see Dr. Ranji as her famly doctor in 1997. She had
had acne since her teens and had been prescribed and used a
nunber of topical acne treatnents. However, she continued to be
concerned about her acne. In 2001, she heard about the acne
drug Accutane, and requested it fromDr. Ranji. Because she was
i nvol ved in becom ng pregnant as a surrogate nother at that
time, she could not be prescribed Accutane. She returned to Dr.
Ranji in 2002, again requesting Accutane. Dr. Ranji assessed
her acne as "inflamatory” with "ice-pick scarring on the face,
neck, chest, upper back". [page406]

[6] In 2001, Dr. Rami had taken a continui ng education
course for the prescription of Accutane. Because Accutane is a
teratogenic drug that may cause birth defects if it is taken
during pregnancy, the manufacturer devel oped a "Pregnancy
Protection Mainpro-C Program ("PPP") that doctors are to
i npl ement before prescribing the drug to wonen of chil dbearing
potential, in order to try to ensure they will not becone
pregnant while taking the nmedication. Dr. Ranji |earned the
details of the PPP at the course. The content of the PPP as
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summari zed by the trial judge, at para. 134 of her reasons, is
as follows:

Ef fective contraceptive neasures nust be used for at |east
one nonth before Accutane treatnent during and/or at |east
one nonth follow ng the discontinuation of treatnment. It is
recommended that two reliable fornms of contraception be used
si mul t aneousl y unl ess abstinence is the chosen nethod.
Pregnancy occurring during treatnment with Accutane and for
one nonth after its discontinuation, carried the risk of
fetal mal formation. Females should be fully counsel ed on the
serious risk to the fetus, should they becone pregnant while
under goi ng treatnent.

[7] In addition to the PPP, in March 2001, Health Canada
forwarded a "Dear Doctor" letter fromthe manufacturer of
Accut ane advi si ng doctors about the necessity of conplying with
t he PPP:

Accut ane[ TM Roche[R] is a teratogen, and all female patients
of chil dbearing potential nust be counselled prior to and

t hr oughout therapy. Should you not already have a copy of

t he Pregnancy Prevention ProgranfC], please cal
1-877-882-2263 ext. 101 to order. Patients must use
effective contraception for one nonth before begi nning

" Accut ane' therapy, during, and one nonth follow ng

di scontinuation of therapy. Note that "effective"
contraception is defined as two reliable forns of
contraception used sinultaneously, unless abstinence is the
chosen net hod. Two negative pregnancy tests nust be obtained
prior to start of therapy. A nonthly assessnment of the
patient should be perfornmed. A negative pregnancy test nust
be obtai ned before each prescription renewal is issued .

[8 Dr. Rami discussed with Dawn Paxton the necessity that
she not becone pregnant while taking Accutane. He determ ned
t hat her husband had had an effective vasectony 4 1/2 years
earlier and that she had no other sexual partners.

[9] He gave her a pregnancy test on January 15, 2002 that
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cane back negative, follow ng which she comenced taking

Accut ane. After taking the drug for one nonth, she returned on
February 14, 2002 and had a second pregnhancy test, which also
canme back negative. However, because of the timng of the
second test, this result was erroneous and did not show t hat
Dawn Paxton had becone pregnant sonetine before February 14,
2002, her husband's vasectony having failed after 4 1/2 years.
She continued with the Accutane, unaware that she was pregnant.
There [page407] was no evi dence whet her the Accutane had

al ready caused the injury to the fetus by the tine of the
second negative pregnancy test.

[10] In March, Dawn Paxton stopped taking Accutane because
she was not feeling well. She saw Dr. Rami in April and
| earned at that tinme that she was pregnant. She el ected not to
abort.

[ 11] Jaime Paxton was born with a nunber of severe
disabilities as a result of her exposure to Accutane while in
utero, including a right facial palsy, seizures, generalized
hypot oni a, negal encephaly of the left occipital |obe of the
brain, prom nent dysnorphic features, hearing | oss, anotia
(absent right ear) and mcrotia (malfornmed left ear).

Reasons of the Trial Judge

[12] The trial judge approached the issues by first
quantifying the damage cl ains, then assessing the standard of
care, and finally determ ning whether the doctor owed a duty of
care to Jai ne Paxton.

[13] The trial judge quantified all the heads of danmages
clai med by and on behalf of the respective appellants but
denied the claimfor punitive damges: see paras. 39-73. No
appeal is brought fromthe quantification of damages. There is
an appeal fromthe trial judge's decision not to award punitive
damages agai nst the respondent. Punitive danmages were sought on
the basis that the respondent had altered his clinical notes
respecting his nedical treatnent of Dawn Paxton. The tri al
judge found that although the respondent's conduct deserved
censure, she believed that the Coll ege of Physicians and
Surgeons woul d be taking sonme action, and that in such
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circunstances, the rare renedy of punitive damages woul d be
i nordi nat e.

[14] The trial judge addressed two issues regarding the
standard of care for prescribing Accutane. The first was
whet her, based on the nature and extent of Dawn Paxton's acne
condition, Accutane was an indicated treatnent. On this issue,
the trial judge considered her scarring fromthe acne and
whet her her subjective desire to use the drug was relevant to
the doctor's clinical judgnent on whether to prescribe
Accut ane. Havi ng consi dered the expert and other evidence, the
trial judge found that Dr. Rami did not fall below the
standard of care in deciding that Accutane was an indi cated
treatnent for Dawn Paxton's acne: see paras. 101-13.

[ 15] The second question was whether Dr. Rami net the
standard of care for prescribing Accutane to a wonan of
chi | dbearing potential. The trial judge described this standard
as "based on [page408] requiring effective contracepti on when
prescribing Accutane" (para. 133). The trial judge assessed Dr.
Ranji's decision to rely on the 4 1/2 year vasectony by
reference to the PPP and by conparison to what a reasonabl e and
conpetent famly physician would have done in |ike
ci rcunst ances.

[16] The trial judge found on the evidence that Dawn Paxton
was confident about the efficacy of the vasectony and that
further counselling regarding birth control, or the need for an
abortion if she becane pregnant while on Accutane, would not
have nmade a difference to her decision to take Accutane because
of that confidence. The trial judge al so concluded that, because
of the statistical reliability of a 4 1/2 year vasectony, [ See
Note 3 below] the introduction of a further formof birth
control such as a condom woul d have reduced the |ikelihood of
pregnancy by only a statistically infinitesiml anount. Finally,
al though Dr. Rami did not follow exactly all of the steps in
the PPP for prescribing Accutane, the trial judge concluded that
the deficiencies in procedure "were not causative of the event
that occurred"” (para. 154). She concluded that Dr. Ranji net the
standard of care by relying on the 4 1/2 year vasectony as an
effective formof birth control when prescribing Accutane: see
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paras. 139-54.

[17] The final issue dealt with by the trial judge was
whether Dr. Ranmji owed a duty of care to Jaine Paxton. As noted
above, Jaine Paxton was the only plaintiff asserting a direct
claimfor negligence against Dr. Rami. The clainms by her
not her, father, and three siblings were confined to derivative
clainms under the Famly Law Act for |oss of care, guidance and
conpani onshi p.

[ 18] The trial judge concluded that Dr. Rami owed a duty of
care to Jaine at the tine he prescribed Accutane to her nother.
She described the duty as follows, at para. 208:

| find that Dr. Rami owed a duty to the unconceived child of
a wonman of child bearing potential seeking Accutane not to
prescribe it unless he was satisfied, in accordance with the
standard of care required of a reasonable and conpetent
doctor in simlar circunstances, that she woul d not becone
pregnant while taking the drug.

[ 19] Before concluding that this duty was owed by the doctor
to the unconceived child, the trial judge considered the
guestion whether Jainme's claimshould be characterized as one
for "wongful life". Aclaimfor wongful life has been defined
as a claimbrought by a child against a doctor or other health-
care provider [page409] for allowing a child to be born with
birth defects where, but for the wongful act or om ssion of
t he doctor, the child would not have been born at all. In the
words of the trial judge, liability in such cases is franmed
"but for the negligence | would not have been born" (para.
156). The trial judge found persuasive the decision of the
Mani t oba Court of Appeal in Lacroix (Litigation Guardi an of) v.
Dom ni que, [2001] MJ. No. 311, 202 D.L.R (4th) 121 (leave to
appeal to S.C.C. refused [2001] S.C.C. A No. 477, 289 N R
202), where that court held that Canadian | aw does not
recogni ze an action for "wongful life". She concl uded that
exi sting case | aw supports this |legal position: see paras.

157- 66.

[20] The trial judge considered whether or not Jaine's claim
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was properly characterized as one for wongful life. She

anal yzed the question in the follow ng manner. For Jaine's
claimto be characterized as one for wongful life, it would be
because, had Dr. Ranmi adhered to the PPP in counselling Dawn
Paxton to use two forns of birth control while on Accut ane,

Jai me may not have been born. She found that a claimfraned
that way would be one for "wongful life" and is not legally
cogni zabl e i n Canada.

[ 21] However, in the trial judge's view, the claimshould not
be thought of as one for wongful life (i.e., not one where the
cl aimagainst Dr. Ranji was because Jai nme shoul d not have been
born), but should instead be considered in the foll ow ng way.

If Dr. Ramji had abided by his duty not to prescribe Accutane
to Dawn Paxton if she was a woman of chil dbearing potential,
then Jai ne coul d have been conceived, but with no exposure to
Accutane. In that case, "but for" the prescription of a drug
that is contraindicated for wonen of chil dbearing potential,
Jai me woul d have been born w thout defects. Franed this way,

the claimagainst Dr. Rami is not a claimfor wongful Iife,
but for causing Jaine's disabilities. The trial judge concl uded
t hat because the claimis not one for "wongful life", Jaine

was asserting a cause of action that the court woul d recogni ze:
see paras. 185-210.

[ 22] Having found that Dr. Ranmi owed a duty of care to the
unconcei ved child of a woman of chil dbearing potential, the
trial judge returned to the standard of care in order to assess
the doctor's liability. She approached the liability issue by
asking whether Dr. Ranji was entitled to be satisfied that Dawn
Paxt on was not a woman of chil dbearing potential. The trial
judge found that in Ontario, a doctor will neet the standard of
care if the doctor is satisfied that a woman i s not of
chi | dbeari ng potential because she is abstinent, the PPP is
foll owed, she has had a [page410] hysterectony, is nenopausal,
is surgically sterilized, or if her only partner has had a 4 1/
2 year vasectony: see paras. 212-13. Because Paul Paxton,

Dawn Paxton's only sexual partner, had had a successful
vasectony sone 4 1/2 years earlier, the trial judge found that
Dawn Paxton coul d not be characterized as a woman of

chi | dbearing potential and Accutane was therefore no | onger
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contraindi cated. She concluded that Dr. Ranmi thus net the
standard of care and did not breach his duty of care to the
unconcei ved potential child of his patient by prescribing the
Accut ane: see para. 215. Accordingly, the trial judge dism ssed
t he cl ai magainst him

| ssues on Appeal

[ 23] The appellant's appeal to this court challenges the
trial judge's finding that Dr. Rami net the standard of care
when he prescribed Accutane to Dawn Paxton. However, before
considering the standard of care, the court nust first
determ ne whether Dr. Ranmi owed a duty of care to the future
child of Dawn Paxton.

[24] The follow ng are the issues raised on the appeal:

(1) Dd Dr. Rami owe a duty of care to the future child of
Dawn Paxt on?

(2) If a duty of care was owed, did the trial judge err in
finding that Dr. Ranji nmet the standard of care when he
relied on Paul Paxton's 4 1/2 year vasectony?

(3) If a duty of care was owed, did the trial judge err by
finding that Dr. Ranji nmet the standard of care when he
prescri bed Accutane to Dawn Paxton w thout perform ng a
ri sk/ benefit analysis, given that Dawn Paxton was not
prepared to have an abortion if she becane pregnant while
on Accut ane?

(4) Didthe trial judge err by not awardi ng punitive damages
against Dr. Rami for altering his clinical notes?

Anal ysi s
(1) Duty of care

[ 25] The issue whether a child born with birth defects should
be entitled to successfully assert a negligence cl ai magainst a
doctor or other health-care provider for harmsuffered before
birth has tested the nettle of many courts both in this country
and [ page4ll] internationally. [See Note 4 below Oten the
anal ysis has focused on the difficulties associated with
i nposing a duty of care on a doctor towards a future child to
give the child s nmother (or his/her parents) the opportunity to
avoid the child s conception or to abort the fetus. This type of
claimis coommonly referred to as one for wongful life. Courts
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have been troubled by the difficulties in assessing damages
where the assessnment woul d be based on a conparison between the
value of the plaintiff's existence in a disabled state and the
val ue of non-existence: see Dean Stretton, "Wongful Life and
the Logi c of Non-Existence" (2006) 30(3) Ml bourne U L. Rev.
972, at p. 973.

[ 26] Courts in nost foreign common-|aw jurisdictions have
refused to recognize clains for wongful life. In the sem nal
deci sion of McKay v. Essex Area Health Authority, the English
Court of Appeal refused to recognize a claimfor wongful life
on the basis of both |egal principle and public policy. The
High Court of Australia recently rejected wongful life clains
in Harriton v. Stephens and in Waller v. Janes. In the United
States, nost states have rejected wongful |ife actions,
beginning with the highly influential decision of the Suprene
Court of New Jersey in 1967 in Geitman v. Cosgrove. In the
three states where wongful |life actions have been all owed,
courts have generally restricted [page4l2] liability to special
damages, such as for extraordinary nedi cal expenses, and have
refused to award general damages for pain and suffering because
of the inpossibility of conparing existence with non-
exi stence. [See Note 5 bel ow

[27] Wongful life clains are not to be confused with clains
| abel | ed wongful birth. [See Note 6 bel ow] Actions for w ongful
birth are brought by the parents (rather than by the child) who
claimthat their child would not have been conceived or born but
for the doctor's negligence. In such clains, the parents seek
damages associated with the birth and care of a child. Wongful
birth claims may arise fromthe birth of a healthy, but
unpl anned, child as in cases where a doctor is alleged to have
negligently perforned a sterilization procedure. Mre comonly,
wrongful birth clainms involve the birth of a disabled child, as
in cases where parents would have el ected not to conceive a
child had they received accurate genetic counselling about the
i kelihood that their child would be born with a disability, or
to abort a child had they received advice regardi ng harm t hat
can be caused in utero by such di seases as rubell a.

I nternational courts have generally allowed clains by parents
for wongful birth, but have divided on what damages are
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recoverable. [See Note 7 bel oy

[ 28] In Canada, where clains agai nst nedical professionals
have been brought by children born with disabilities, sone
courts have approached such clains fromthe vantage point of
whet her or not the claimis accurately characterized as one for
wongful life. If the claimis seen as one for w ongful
[ page413] life, then courts have typically held that such a
cl ai m shoul d not be recogni zed at |aw. Wiere the claimis found
not to attract the wongful life |abel, then courts have
concluded that a claimlies for the injury the doctor caused to
the child before birth. The trial judge's decision in this case
and the Manitoba Court of Appeal's decision in Lacroix reflect
this approach to determ ning whether or not the proposed cause
of action should be recogni zed.

[29] In nmy view, by asking whether or not the claimbefore
the court should be characterized as one for wongful life,
Canadi an courts have asked the wong question. In Canada, the
governing tort |aw analysis for determ ning whether a person
will be held liable in negligence for harmdone to another is
t hat mandated by the Suprenme Court of Canada in a |line of cases
follow ng the decision of the House of Lords in Anns v. Merton
London Borough Council, [1978] A.C. 728, [1977] 2 All E.R 492
(H.L.). This Iine of authority began wth Kam oops (City) v.

Ni el sen, [1984] 2 SSC R 2, [1984] S.C.J. No. 29 and includes
Cooper v. Hobart, [2001] 3 S.C R 537, [2001] S.C.J. No. 76;
Edwards v. Law Soci ety of Upper Canada, [2001] 3 S.C. R 562,
[2001] S.C.J. No. 77; COdhavji Estate v. Wodhouse, [2003] 3
S.CR 263, [2003] S.C.J. No. 74; Childs v. Desorneaux, [2006]
1 SCR 643, [2006] S.C.J. No. 18; [page4l4] Syl Apps Secure
Treatnment Centre v. D. (B.), [2007] 3 S.C.R 83, [2007] S.C J.
No. 38; Design Services Ltd. v. Canada, [2008] S.C. J. No. 22,
2008 SCC 22; and Holland v. Saskatchewan, [2008] S.C. J. No. 43,
2008 SCC 42.

[ 30] According to this authority, the first question a court
must ask is whether there is a duty of care owed by the
defendant to the plaintiff. This question is answered by
determ ni ng whet her the proposed cause of action fits within an
established category of relationship giving rise to a duty of
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care. Wiere the relationship between the plaintiff and
defendant is of a type that has already been judicially

recogni zed as giving rise to a duty of care, or is analogous to
a recogni zed category, a court "may usually infer that
sufficient proximty is present and that if the risk of injury
was foreseeable, a prima facie duty of care will arise":

Childs, at para. 15; see also Cooper, at para. 36; Design
Services, at para. 27; and Mustapha v. Culligan of Canada Ltd.,
[2008] S.C.J. No. 27, 2008 SCC 27, at para. 5.

[31] Where a duty of care is found to exist, the court wll
go on to determ ne the standard of care and whether the
def endant net that standard. |If the defendant's conduct fel
bel ow t he standard of care, and if the plaintiff sustained
damages as a result, which were caused in fact and in | aw by
t he defendant's breach, then the defendant has breached the
duty of care and is responsible in |law for the danmage suffered:
see Mustapha, at para. 3.

[32] If, however, the proposed duty of care is a novel one
not previously judicially recognized, then the court nust
conduct what the Suprene Court of Canada refers to as the Anns
test to determ ne whether the all eged wongdoer owes a duty of
care to the plaintiff. The test includes three conponents which
are considered in a two-stage process: (1) reasonable
foreseeability of harm (2) proximty; (3) policy factors. The
first stage determ nes whether there is a prim facie duty of
care by anal yzing reasonabl e foreseeability and whether there
is a sufficiently close and direct relationship of proximty,
i ncluding policy considerations that affect the relationship.
The second stage considers whether, despite finding a prim
facie duty of care, there are residual policy reasons to reject
a duty of care.

[ 33] The Suprene Court recently described the two-stage
process for determ ning the existence of a duty of care in Syl
Apps, at para. 24, as follows:

To determ ne whether there is a prinma facie duty of care,
we exam ne the factors of reasonable foreseeability and
proximty. If this examnation leads to the prima facie
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conclusion that there should be a duty of care inposed on
this particular relationship, it remains to determ ne whet her
there are nonet hel ess additional policy reasons for not

i nposi ng the duty. [page4l5]

[34] Abella J., witing for the court in Syl Apps, described
the factors of reasonable foreseeability and proximty that are
considered at the first stage of the Anns test (paras. 25-26
and 30):

The basic proposition underlying "reasonabl e
foreseeability" is that everyone "nust take reasonable care
to avoid acts or om ssions which you can reasonably foresee
woul d be likely to injure your nei ghbour" (Donoghue v.
Stevenson, [1932] A.C. 562 (H.L.), per Lord Atkin, at p.
580). The question is whether the person harnmed was "so
closely and directly affected by ny act that | ought
reasonably to have themin contenpl ati on as being so
af fected" (Donoghue v. Stevenson, at p. 580).

There nust also be a relationship of sufficient proximty
between the plaintiff and defendant. The purpose of this
aspect of the analysis was explained by Alen Linden and
Bruce Fel dthusen in Canadian Tort Law (8th ed. 2006) as being
to deci de "whether, despite the reasonable foresight of harm
it 1s unjust or unfair to hold the defendant subject to a
duty because of the absence of any relationship of proximty
between the plaintiff and the defendant” (p. 304).

Dependi ng on the circunstances of the case, the factors to
be considered in the proximty analysis include the parties
expectations, representations and reliance (Cooper, at para.
34). There is no definitive |ist.

[35] If a prima facie duty of care is found, then at the
second stage of the Anns test, the court assesses whether there
are residual policy considerations that mlitate against
finding a new duty of care. Abella J. described the second
stage, at para. 31:
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If a prima facie duty of care is found to exi st based on
reasonabl e foreseeability and proximty, it is stil
necessary for a court to submt this prelimnary concl usion
to an exam nation about whether there are any residual policy
reasons which make the inposition of a duty of care unw se.

[ 36] However, policy considerations also play a role in the
initial determnation of a prima facie duty of care. The
i nportance of policy considerations at both stages was
enphasi zed by Abella J., at paras. 31-33 of Syl Apps:

As noted in Cooper, "the Donoghue v. Stevenson
foreseeability-negligence test, no matter how it is phrased,
conceal s a balancing of interests. The quest for the right
bal ance is in reality a quest for prudent policy" (para. 29).

This neans, the Court recognized, that policy is rel evant
at both the "proximty" stage and the "residual policy
concerns”" stage of the Anns test. The difference is that
under proximty, the relevant questions of policy relate to
factors arising fromthe particular relationship between the
plaintiff and the defendant. In contrast, residual policy
consi derations are concerned not so nuch with "the
rel ati onship between the parties, but with the effect of
recogni zing a duty of care on other |egal obligations, the
| egal system and society nore generally" (Cooper, at para.
37).

The possibility of some bl ending of policy considerations
was noted by MLachlin C. J. and Major J. in Cooper: [page4l6]

Provi ded the proper bal ancing of the factors relevant to a
duty of care are considered, it may not matter, so far as a
particul ar case is concerned, at which "stage" [policy is
consi dered]. The underlying question is whether a duty of
care should be inposed, taking into account all relevant
factors disclosed by the circunstances. [para. 27]

[37] Thus, in order to determ ne whether Dr. Rani can be
[iable in negligence to Jai ne Paxton, the question confronting
the court is not whether her claimis one that should be
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characterized as wongful life, but whether he owed her a duty
of care.

Does the claimfall within, or is it analogous to, a
recogni zed duty of care?

[38] The question of a doctor's legal proximty with a future
child (whether conceived or not yet conceived) at the tine of
the doctor's inpugned conduct has been consi dered by Canadi an
courts in a nunber of contexts. It is inportant to keep in mnd
that, in discussing a duty of care that may be owed to a future
child, these types of clainms only arise where the child is born
alive, since only a child who is born alive can assert a cause
of action. As MLachlin J. stated in Wnnipeg Child and Fam |y
Services (Northwest Area) v. G (D.F.), [1997] 3 S.C R 925,
[1997] S.C.J. No. 96, at p. 942 SCR: "Achild my sue in tort
for injury caused before birth. However, only when the child is
born does it have the | egal status to sue and damages are
assessed only as of the date of birth" (citations omtted). [See
Note 8 bel ow] [page4l6]

[39] The issue has arisen in cases where a child has sued a
doctor for injuries suffered while in utero where the injuries
were al l egedly caused by the doctor. It has al so arisen where
it is claimed that the doctor allowed a child to be conceived
or born in circunstances where the parents woul d have deci ded
agai nst having the child if the doctor had given themtinely
information that there was the possibility of harmto their
future child.

[40] A review of sonme exanples of the |eading appellate
decisions will denonstrate that Canadi an courts have taken
di fferent approaches to the question whether there can be a
proxi mate rel ati onship between a doctor and a future child. The
first is the 1992 decision of the British Colunbia Court of
Appeal in Cherry (Guardian ad Litemof) v. Borsman, [1992]
B.C.J. No. 1687, 94 D.L.R (4th) 487 (C. A ), leave to appeal to
S.CC refused [1993] 2 SSC.R vi, [1992] SSC C A No. 472. In
that case, a doctor negligently injured a fetus while in the
process of perform ng an abortion. The child was born alive and
sued the doctor for the injuries.
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[41] The British Colunbia Court of Appeal held that the
doctor owed the nother a duty to performthe abortion properly,
but he also owed a duty of care to the fetus not to cause it
harmif the abortion was unsuccessful. The court found that an
al l eged |l ack of proximty between the doctor and the fetus
shoul d not be a barrier to inposing a duty of care: "W think
the | aw woul d be wanting and badly flawed if it found itself in
the position of having to deny any renedy to this infant
plaintiff because of what at first glance nmay appear to be
established principles of negligence" (p. 504 D.L.R).

[42] The second is the Manitoba Court of Appeal's decision in
2000 in Lacroix. In that case, the doctor prescribed a
teratogenic drug for epilepsy to the nother, but failed to
advise her of the risk to a fetus if she were to becone
pregnant while taking the drug. The nother becane pregnant
while taking the drug and the child suffered harmin utero as a
result. While both the child and the parents sued the doctor
for damages caused by the drug, the parents' cause of action
was barred by operation of the relevant statutory limtation
peri od.

[43] I n assessing in what circunstances a child's cause of
action should be recogni zed, the court in Lacroix observed that
cases involving a claimby a child born with abnormalities
generally fall within one of two categories (para. 24):

(1) cases in which the abnormalities have been caused by
the wongful act or om ssion of another; and
(1i) cases in which, but for the wongful act or om ssion,

the child woul d not have been born at all. [page4l8]
If the claimfell within the first category, the doctor would
be liable for causing direct damage, but if it fell into the

second category, there could be no liability because that would
be an action for wongful life.

[44] In discussing the second category of cases, the court
referred, at paras. 32-36, to the 1982 decision in MKay v.
Essex Area Health Authority, where the English Court of Appea
hel d that doctors cannot owe a duty to a fetus to termnate its
exi stence, or to give its nother the opportunity to do so. At
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para. 33 in Lacroix, the court referred to one of Stephenson
L.J."'s reasons for this conclusion: "To inpose such a duty
towards the child would, in ny opinion, nmake a further inroad
on the sanctity of human |ife which would be contrary to public
policy" (p. 781 All E.R ). The court also referred to the view
of the English Court of Appeal that there is no such cause of
action because it would be inpossible to assess danages for
such a wong. In the words of Giffith L.J., at p. 790 All E. R
of MKay:

To ny mnd, the nost conpelling reason to reject this cause
of action is the intolerable and insoluble problemit would
create in the assessnment of damage . . . In a claimfor
wrongful |ife how does the court begin to make an assessnent ?
The plaintiff does not say, "But for your negligence | would
have been born uninjured"; the plaintiff says, "But for your
negligence I woul d never have been born." The court then has
to conpare the state of the plaintiff w th non-existence, of
whi ch the court can know nothing; this | regard as an

i npossi bl e task.
The Mani toba Court of Appeal found the reasoning in MKay to be
per suasi ve (para. 37).

[45] The court in Lacroix therefore had to determ ne whet her
the child s action against the doctor fell wthin the first
category, because it was based on prescribing the epil epsy
drug, or if it fell wthin the second category, because it was
based on an allegation that the nother would not have becone
pregnant had she known the risks of the drug.

[46] The court concluded that there was no liability on the
doct or because the case was in the second "wongful life"
category of cases. The court stated, at paras. 40-41:

The nother in the present case testified that, if she had
been advi sed of the danger, she would have avoi ded pregnancy,
testi nony which was accepted by the trial judge.

It is thus quite clear that, if the doctor had fulfilled
his duty of care to the nother, the child would not |ikely
have been born. The fact that the child' s injury was caused
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by the nedication does not result in liability against the
doctor as he was under no duty of care to the child. And the
damages as in MKay v. Essex Area Health Authority, supra,
are inpossible to assess. [page4l9]

[47] The third case is a recent decision of this court in

Bovi ngdon (Litigation Guardian of) v. Hergott (2008), 88 OR
(3d) 641, [2008] OJ. No. 11 (C. A), leave to appeal to
S.C.C refused [2008] S.C.C A No. 92. There, the doctor
prescribed a fertility drug to his patient w thout providing
full information to her regarding the increased risk of having
twns and of premature birth with twins and the potenti al
attendant problens that could result for the babies. The nother
and her twins sued the doctor for the disabilities the tw ns
suffered as a result of their premature birth.

[48] There was no issue in that case that the doctor owed a
duty of care to his patient, the woman, to provide her with
full information to choose whether or not to take the fertility
drug, Comd, which does not directly cause any danage to a
fetus and is therefore not contraindicated during pregnancy.

[49] In deciding the doctor's liability to the twins, this
court rejected as unhel pful the two-category approach adopted
by the Manitoba Court of Appeal in Lacroix. For exanple,
because it was the epilepsy drug in Lacroix that caused the
injury to the fetus, the cause of action could well have been
vi ewed not as one for wongful life, but as one where the act
of the doctor in prescribing the drug caused the damage.

[50] The sanme is true in the present case. On the one hand,
the appellant's action could be viewed as a claimfor w ongful
life in the sense that, accepting the trial judge's finding
t hat Accutane was an indicated treatnment for Dawn Paxton's
acne, the duty on the doctor nust have been to ensure that
Jai me Paxton woul d never be conceived, making her claimone for
wongful life. On the other hand, in the trial judge's view,
the appellant's action was not a claimfor wongful life
because the doctor's duty was to refuse to prescribe Accutane
to Dawn Paxton as a woman of chil dbearing potential. Had the
doctor discharged this duty, Jaine Paxton would have been born

2008 ONCA 697 (CanLll)



heal t hy.

[51] The different ways of viewing the clainms in Lacroix and
in the present case illustrate that the categories posited in
Lacroi x are mal |l eabl e and do not provide a rigorous anal ytical
framewor k for deciding the issue whether the proposed duty of
care should be recogni zed.

[ 52] I n Bovi ngdon, rather than deciding whether the claim
fell within one or other of the Lacroix categories, the court
asked whet her the doctor owed a duty of care to the unconceived
future children when prescribing the fertility drug to the
nmot her. The court held that the doctor did not owe a duty of
care to the twns before conception, but only to the nother to
provide her with sufficient information to choose whether to
take the drug. As the nother was entitled to take the risk of

[ page420] prematurity, the doctor could not owe a separate
duty of care to the future children to protect themfromthat
risk, as that duty would contradict the nother's right to
choose her treatnent based on her own needs and her own best
judgnent. The court left open the question whether a doctor
woul d owe a duty of care to a future child where the drug being
prescribed to the fermal e patient was contraindi cated during
pregnancy and woul d cause damage to a fetus -- the issue in
both this case and in Lacroix. [See Note 9 bel oy

[ 53] Having reviewed these authorities, | believe it is fair
to say that there is no settled jurisprudence in Canada on the
guestion whether a doctor can be in a proximte relationship
with a future child who was not yet conceived or born at the
time of the doctor's inpugned conduct. The Supreme Court of
Canada has not had the opportunity to address the issue. The
proposed duty of care thus does not fall within an established
category of relationship giving rise to a duty of care.

[54] Nor, in ny view, is there an existing category of
recogni zed rel ationship that can be extended by sinpl e anal ogy
to inpose, or refuse to inpose, a duty of care on a doctor to a
future child of the doctor's fenmale patient. For exanple, in
Canada, a nother does not owe a duty of care to her fetus:
Dobson (Litigation Guardian of) v. Dobson, [1999] 2 S.C. R 753,
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[1999] S.C.J. No. 41. A nother and her fetus are not
separate legal entities. This was explained by the Suprene
Court of Canada in Wnnipeg Child and Fam |y Services, where
McLachlin J. stated, at pp. 944-45 S.C. R.:

Before birth the nother and the unborn child are one in the

sense that "[t]he "life' of the foetus is intimtely
connected with, and cannot be regarded in isolation from the
life of the pregnant woman". It is only after birth that the

fetus assunes a separate personality. Accordingly, the |aw
has al ways treated the nother and unborn child as one.
(Gtations omtted)

[ 55] However, even though the nother and fetus would be in a
relation of proximty if they were assunmed to be separate | egal
entities, for policy reasons, including "(1) the privacy and
autonony rights of wonen and (2) the difficulties inherent in
articulating a judicial standard of conduct for pregnant wonen"
(Dobson, at pp. 767-68 S.C. R ), the nother owes no duty of
care in law to her fetus and cannot be sued by her child after
birth. In nmy view, it is clear that a nother's rel ationship
with her fetus is unique and the types of policy considerations
that apply to that relationship [ page421] cannot be applied by
anal ogy to the relationship of other persons with a wonman's
future child.

[ 56] Anot her potentially anal ogous category is the recogni zed
duty relationship between a woman's future child and a driver of
a notor vehicle. Wiere a driver is negligent and is in an
accident involving a pregnant woman, if her child is
subsequently born alive and suffers damage as a result of the
accident, the child may sue the driver: Duval v. Seguin (1973),
1 OR (2d) 482, [1973] OJ. No. 2185 (C.A). [See Note 10
bel ow] Such a case would fall into the first established
category of proximty identified by the Suprene Court of Canada
in Cooper, at para. 36: when the defendant's act causes
foreseeabl e physical harmto the plaintiff.

[57] In my view, the relationship between a doctor and a
future child of a patient cannot be viewed as anal ogous to the
rel ati onship between a user of the roadway and a wonman's future
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child. Doctors, unlike other third parties, are in a unique
relationship with a patient's future child, by virtue of the
recogni zed common-| aw duty that doctors owe to the pregnant
woman who is their patient. This distinction gives rise to
significant policy considerations that are not present in the
context of an unrelated third-party user of the roadway and
that make it inappropriate to treat this category as anal ogous.

[58] A third potentially anal ogous category is the duty of
care that a doctor may owe to a non-patient third party for harm
arising out of the doctor's treatnent of a patient: see, for
exanpl e, Ahnmed v. Stefaniu, [2006] O J. No. 4185, 275 D.L.R
(4th) 101 (C. A ); Spillane (Litigation CGuardian of) v.
Wasserman, [1992] O J. No. 2607, 13 C.C.L.T. (2d) 267 (GCen.
Div.); Ubanksi v. Patel, [1978] MJ. No. 211, 84 D.L.R (3d)
650 (QB.). In these cases, however, the nature of the doctor's
duty of care to the third party and the | egal basis for inposing
a duty of care are not fully devel oped. [See Note 11 bel ow For
that reason, | would not view these cases as establishing the
basis for an anal ogous category between a doctor and a future
child, if viewed as a third-party non-patient. Even if these
cases could be considered as establishing a potentially
anal ogous category, once again, the unique policy considerations
that arise in the context of the relationship between a future
child of a fermale patient and the patient's doctor tell against
drawi ng an anal ogy. [page422]

[59] To summarize, | consider the proposed duty to be a novel
one. The court nust therefore proceed with the two-stage Anns
test to determ ne whether the proposed duty of care should be
recogni zed in | aw

Perform ng the Anns test

Stage one: Prima facie duty of care
(i) Reasonable foreseeabililty

[ 60] The question of the reasonable foreseeability of
possible harmto a future child by actions or om ssions of the
not her's doctor in prescribing teratogenic nedication to the
nmother is, in ny view, not a difficult one. The answer is
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denonstrated by the PPP that doctors consult when they
prescri be Accutane to wonen of chil dbearing capacity. That
protocol provides steps the doctor is to take to try to ensure
that the woman will not becone pregnant while taking the drug
because of its teratogenic effects on fetuses. It is potenti al
future children who are at risk and who are at the forefront of
the contenplation of the drug manufacturer, of Health Canada
and of the nedical profession. The potential for harmto a
fetus while in utero fromexposure to Accutane is clearly

f oreseeabl e.

[ 61] When deciding the duty of care, one can get into a
| ogical quagmre if the foreseeability question is approached
not fromthe point of view of the foreseeability of harm but
rather the foreseeability of conception. The trial judge | ooked
at the foreseeability of conception when she decided that Dr.
Ranji met the standard of care. She concluded that he was
entitled to view Dawn Paxton as a woman who was not of
chi | dbeari ng potential because of her husband's vasect ony.
Therefore, there was no potential child to | ook out for. [ See
Note 12 bel ow]

[62] Simlarly, one could argue that harmto a future child
is not foreseeable if the future child is not foreseeable, for
exanple, if the people involved are using reliable birth
control. That approach, however, confuses the duty of care with
the standard of care. If, as a matter of law, there is a duty
of care not to [paged423] harma future child by prescribing a
teratogenic drug to a woman of chil dbearing capacity, then the
doctor may neet the standard of care by taking all reasonable
steps to try to ensure that his patient does not becone
pregnant while taking the drug.

[ 63] However, a simlar approach to the foreseeability
guestion in the duty of care analysis is unproductive and, in
my view, incorrect. O course if there is no one to whom a duty
can be owed, then there is no duty. But as long as there is the
potential for a future child to be born who may be affected by
a teratogenic drug being prescribed to a wonan who i s of
chil dbearing capacity, then at the first stage of the Anns
test, the harmto that future child is reasonably foreseeable.
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(i1) Proximty

[ 64] Having concluded that it is reasonably foreseeabl e that
a doctor can cause harmto a future child by prescribing
teratogenic nedication to a wonan who is or may becone
pregnant, the court nust still determ ne whether the doctor and
the future child are in a "close and direct relationship" of
proximty that nmakes it fair and just that the doctor should
owe a duty of care to the future child. In ny view, in this
case, as in Syl Apps, it is policy considerations that mlitate
against a finding of the necessary proximty.

[65] In Syl Apps, the Suprene Court identified the potenti al
for conflicting duties as a policy consideration and, indeed,
"the deciding factor"” weighing against a finding of a
relationship of proximty (para. 41). In that case, the issue
was whether a treatnment centre, which was treating a child
apprehended by the Children's Aid Society, owed a duty of care
to the famly of that child. The court held that, because of
the statutory duties that the treatnent centre owed to the
child to act in her best interests, there would be an
inevitable conflict of interest if the treatnment centre al so
owed a duty of care to the famly. Faced with that conflict,
the treatnment centre mght well hesitate to pursue the child's
best interests for fear of breaching its duty to the famly.

[ 66] The prospect of conflicting duties is simlarly present
here. If a doctor owes a duty of care to a future child of a
femal e patient, the doctor could be put in an inpossible
conflict of interest between the best interests of the future
child and the best interests of the patient in deciding whether
to prescribe a teratogenic drug or to give the patient the
opportunity to choose to take such a drug. That conflict was
recogni zed by the Manitoba Court of Appeal in Lacroix, where a
terat ogeni c epil epsy drug was [paged424] necessary for the
health of the nother. At paras. 38-39, the court identified the
concern as foll ows:

Can it be said that the doctor owed the future child a duty
of care not to prescribe a nedication for the nother which he
knew carried the risk of injuring a fetus?
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The inposition of such a duty would i mmedi ately create an
irreconcilable conflict between the duty owed by the doctor
to the child and that owed to the nother. The nedicati on was
properly prescribed to treat the nother's epilepsy. Wthout
it, any fetus she m ght conceive would be at even greater
risk froma seizure than fromthe nedication. Surely the
doctor cannot wi thhold the nedication fromthe nother, and
put her at risk, for the sake of avoiding risk to a yet
unconcei ved fetus which m ght be at even greater risk if the
not her's epil epsy went uncontrol |l ed.

[67] In Lacroix, one consideration that noved the court in
terms of the potential conflict of duties was that, if the
nmot her did not receive the epilepsy nedication and if she were
to have a seizure while pregnant, the fetus would be at greater
risk fromthat seizure than fromthe drug. This extra risk
factor wll not be present in all cases where a teratogenic
drug is being prescribed. For exanple, there is no evidence of
extra risk posed to a fetus if its nother's acne condition is
not treated by Accutane. Neverthel ess, the clear potential for
conflicting duties remains between acting in the best interests
of the nother and of a future child.

[ 68] These conflicting duties could well have an undesirable
chilling effect on doctors. A doctor mght decide to refuse to
prescri be Accutane to a female patient, even where it is
indicated and the patient agrees to fully comply with the PPP
in order to avoid the risk of a lawsuit brought by a child who
is conceived despite conpliance with the PPP or because the
nmother fails to conply with the PPP. Thus, inposing a duty of
care on a doctor to a patient's future child in addition to the
existing duty to the female patient creates a conflict of
duties that could pronpt doctors to offer treatnent to sone
femal e patients in a way that m ght deprive themof their
aut onony and freedom of inforned choice in their nedical care.

[ 69] I n Bovingdon, the court recognized the same policy issue
in holding that a doctor does not owe a duty of care to a
future child when prescribing Qomd, a fertility drug, to the
nmot her. To inpose a duty of care to the future child not to
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cause harmto such a child could have created an incentive for
the doctor to refuse to prescribe Clomd and to deny wonen the
choice of taking fertility drugs to assist themin becom ng
pregnant and having chil dren.

[70] In Wnnipeg Child and Fam |y Services, the Suprene Court
of Canada also identified conflicting interests of the fetus

[ page425] and the nother as a policy reason for not inposing
on a pregnant wonan a duty of care to the fetus (at p. 949
S.CR):

The potential for intrusions on a woman's right to nmake
choi ces concerning herself is considerable. The fetus

conpl ete physical existence is dependent on the body of the
woman. As a result, any intervention to further the fetus
interests will necessarily inplicate, and possibly conflict
with the nother's interest. Simlarly, each choice nade by
the woman in relation to her body will affect the fetus and
potentially attract tort liability.

[ 71] A second policy consideration that mlitates against the
conclusion that there could be a proximate rel ati onshi p between
a doctor and a future child arises fromthe indirect aspect of
this relationship. For legal proximty to exist, the
rel ati onship must be both "close and direct". Although a
doctor's actions can, in sone cases, directly harma future
child, the doctor's relationship with a future child is
necessarily indirect. As Spigelman C.J. of the New South Wl es
Court of Appeal put it in his decision in the magjority in
Harriton v. Stephens, the relationship is "nmediated" through
t he patient.

[ 72] The Harriton case involved what has been | abelled a
wrongful life claim It did not involve the prescription of a
teratogenic drug, but rather the failure of a doctor to provide
a femal e patient who had contracted Rubella during the first
trimester of pregnancy with information about the |ikelihood of
birth defects to enable her to nake an i nfornmed choi ce about
whet her to end the pregnancy. [See Note 13 below] The mgjority
of the court held that the doctor did not owe a duty of care to
the future child in those circunstances. In the words of
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Spigelman C J., at [paras. 25-27]:

In the cases before the Court, the relationship is nediated

t hrough the parents, to whomthe provider of nedical services
owes duties which overlap, in substantial nmeasure, wth those
said to be owed to the child.

The persons whom t he nedi cal provider "ought reasonably
have in contenplation”, in Lord Atkin's words, are, in ny
opi nion, the parents, particularly the nother. Any decision
wll be theirs or hers al one. Wether they, or she, take into
consideration the interests of the child is a matter for
them or her.
(Citations omtted) [paged26]

[ 73] | agree. The doctor acts by providing advice and
information to the nother, including, where teratogenic drugs
are being prescribed, the potential effects on a fetus. In the
case of a drug that is not teratogenic, and where the only
issue is infornmed consent, the patient takes the information
and nmakes the decision. Al though wonen take care to ensure that
their babies will be born healthy, they nmay decide that certain
ri sks of possible harmto a fetus, such as the risk of multiple
births and possible prematurity involved with fertility drugs,
are mniml and are worth taking to obtain the benefit of the
drug. Because wonen are autononous deci sion nmakers with respect
to their own bodies, they neither make the decision on behalf
of the future child, nor do they owe a duty to act in the best
interests of a future child: see Dobson, at pp. 780-81 S.C R
and Wnnipeg Child and Fam ly Services, at pp. 947-49 S.C R

[74] In the case of a teratogenic drug, the issue is nore
conplicated. The woman nust still nmake an infornmed decision
about whether to take the drug but, in the case of Accutane,
the doctor may not prescribe the drug without also enlisting
t he agreenent of the woman not to become pregnant. That
agreenent is inplemented through the PPP program which
i ncl udes pre-prescription pregnancy tests and the use of
sufficient birth control protection to try to prevent
conception. In relation to the use of birth control, the doctor
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can do no nore than enlist the agreenent of the woman that she
wi |l use the necessary precautions not to becone pregnant. The
doctor cannot ensure that she will follow through with that

agr eenent .

[ 75] In that way, the doctor's relationship with a future
child is necessarily indirect. Not only can the doctor not
advise or take instructions froma future child, the doctor may
not be in a position to fulfill a duty of care to take al
reasonabl e precautions to protect a future child from harm
caused by a teratogenic drug. Could a doctor ever be
sufficiently confident that his or her female patient (and her
partner) wll always diligently use effective birth control, or
practice abstinence, which is one of the accepted birth control
met hods under the PPP?

[ 76] The conflicting duties that would be owed by a doctor to
a female patient and to her future child (whether conceived or
not yet conceived) in prescribing nedication to the female
patient, together with the indirect rel ationship between a
doctor and a future child, reflect two aspects of the sane
reality. Because the woman and her fetus are one, both
physically and legally, [See Note 14 below] it is the woman whom
t he doctor advises and who nmekes the treatnent [page427]
deci sions affecting herself and her future child. The doctor's
direct relationship and duty are to the fenmal e patient. That
rel ati onship and that duty of care prevent a relationship of the
requisite proximty between the doctor and future child because
the interests of the nother and her future child may possibly
conflict, as noted by the Suprene Court of Canada in W nni peg
Child and Fam ly Services, at p. 949 S.C. R

Stage two of the Anns test: Residual policy considerations

[ 77] Havi ng concluded that no prima facie duty of care
arises, it is not necessary to go on to conduct the second
stage of the Anns test. However, even if this court were
prepared to conclude that there was a sufficient degree of
proximty between the parties to base a prima facie duty of
care, in my view, residual policy considerations at the second
stage of the Anns test nake the inposition of the proposed duty
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unw se.

[ 78] As the Supreme Court noted in Cooper, because policy
considerations formpart of a balancing of factors to determ ne
whet her there is a duty of care in any case, policy
considerations may often be applied at either stage of the
anal ysis. The policy issues of conflicting duties and the
indirectness of the relationship are also relevant at the
second stage of the Anns test, which is concerned with "the
effect of recognizing a duty of care on other |egal
obligations, the |legal systemand society nore generally":
Qdhavji Estate, para. 51.

[ 79] Recognizing a duty of care by a doctor to a future child
of a female patient would affect the doctor's existing |egal
obligation, which is to the patient. Recognizing the proposed
duty woul d al so have inplications for society as a whole for
several reasons. One is that our |egal and nedical systens
recogni ze that a woman has the right, in consultation with her
doctor, to choose to abort a fetus. Inposing a duty of a care
on a doctor to a future child would interfere with the exercise
of that right. Another inplication for society as a whole is
that, until a child is born alive, a doctor nust act in the
best interests of the nother. This obligation is consistent
Wi th society's recognition of the need to preserve a wonan's
"bodily integrity, privacy and autonony rights": Dobson, at
p. 769 S.C. R

[ 80] Having pointed to these policy considerations that
negative the inposition of the proposed duty, | acknow edge
that there are also potentially undesirabl e consequences to
society if the proposed duty is not recognized. A child born
with disabilities as a result of nedical treatnent that would
have been actionable in negligence if a duty of care were
recogni zed will not be able to receive full conpensation for
t he damage suffered, including the [page428] cost of lifetine
care, loss of income and pain and suffering. This is a serious
concern, which is only sonewhat mtigated by the conpensation
that can be clainmed by the parents fromthe doctor for the
breach of duty to themboth, or only to the nother, at |east
for the ongoing cost of the care of the child: see Krangle
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(Guardian ad litemof) v. Brisco, supra.

[81] Unfortunately, whenever the court concludes that there
is no duty of care, a party who has been affected by another's
conduct will not be able to recover in tort for the loss. In
those situations, if there is to be a renmedy, it is best left
to the legislature to create and inplenment. It is for the
| egislature to consider and assess all of the policy issues and
to determ ne whether and in what circunstances a renmedy should
be available to a child born with disabilities as a result of
t he conduct of the nother's doctor, as well as the nature and
extent of any renedy.

[82] The other issue that arises if a doctor does not owe a
duty of care to a future child, is howto protect society's
interest in ensuring that doctors neet the standard of care
when prescribing a teratogenic drug to a woman of chil dbeari ng
capacity. One may ask, if the doctor does not owe a duty to a
future child, then to what duty does the standard attach? In
order to allow teratogenic drugs to be avail able for
prescription, society nust be confident that such drugs are
prescribed responsibly, having in mnd the protection of future
chi |l dren.

[83] | believe there are at least two answers to this issue.
One is that a doctor owes a duty of care to the patient to
properly prescribe Accutane and provide full information about
the material risks that the drug poses to herself and to a
future child if she were to becone pregnant. |If the doctor
breaches that duty to the nother by failing to neet the
standard of care for prescribing Accutane, the doctor wll be
liable to the nother for damages she suffers as a consequence
of giving birth to a child with disabilities caused by the
drug.

[ 84] The other answer is that doctors, as professionals, have
prof essional and ethical responsibilities and obligations to
mai ntai n prescribed standards of practice. They are trusted to
mai ntai n these standards of practice and are al so regul ated by
their professional bodies. In the case of Accutane, there is
ongoi ng assessnent in the nedical community of the
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effectiveness of the PPP and whether further neasures are
required to prevent harmto the fetus in utero. For exanple, in
the United States, the Food and Drug Adm ni stration ("FDA")
recently tightened restrictions on the prescription of Accutane
to wonen of chil dbearing potential, because of the nunber of
wonen in that [page429] country who continued to becone
pregnant while taking the drug. In March 2006, the FDA i nposed
the "i PLEDGE" programthat requires all patients taking the
drug to register, conplete an inforned consent form obtain

ri sk counselling and conply with the PPP. The program further
requires that all physicians register with i PLEDGE prior to
prescribing the drug: see Margot Andresen, "Accutane registry
conmpul sory in US, but not Canada" (June 6, 2006) 174(12)
C.MA J. 1701. Wet her such requirenments should be nmade

mandat ory on doctors in Canada by professional obligation or
legislation is sonmething for the rel evant oversight bodies to
deci de.

[ 85] Therefore, even without inposing a duty of care on a
doctor to a future child of a female patient, there are
safeguards in place -- and ways to i nprove these safeguards as
needed -- to protect society's interest in preventing children
from bei ng unnecessarily affected by Accutane and ot her
t erat ogeni ¢ drugs.

Concl usion on duty of care

[ 86] Applying the Anns test, | have concluded that the trial
judge erred in lawin finding that Dr. Ranmi owed a duty of
care to a potential future child when prescribing Accutane to
Dawn Paxton. My concl usion and anal ysis do not turn on whet her
the claimis characterized as a claimfor danages for w ongful
life. Both in the case of Lacroix and in this case, the doctor
prescribed a teratogenic drug that harnmed the fetus, once
conceived, and allegedly did not take sufficient steps to try
to ensure that his patient did not becone pregnant whil e taking
the drug. Both cases could be characterized in sonme respects as

wongful life claims and in other respects as clains for harm
caused by the doctor. However, deciding whether the claimis
appropriately characterized as one for wongful life is to

deci de the wong question because it does not address the duty
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anal ysis, which is the analysis a court nust apply to determ ne
whet her a duty of care is owed and, as a consequence, whet her
an action for negligence lies in a particul ar case.

O her |ssues on Appeal: Standard of Care and Punitive Damages

[ 87] Because | have concluded that Dr. Ranji did not owe a
duty of care to the future child of Dawn Paxton, the issue
whet her he conplied with the standard of care is noot. This
court cannot properly assess the applicable standard of care
when there is no duty to which the standard woul d be appli ed.
The punitive damages issue is also noot. [page430]

Concl usi on

[ 88] For the above reasons, | would dism ss the appeal. [See
Note 15 below] If the respondent is requesting costs, further
bri ef subm ssions should be made in witing within three weeks
of the rel ease of these reasons.

Appeal dism ssed; cross-appeal all owed.

Not es

Note 1: A teratogen is any agent or factor that induces or
i ncreases the incidence of abnormal prenatal devel opnent:
Dorland's Illustrated Medical Dictionary, 31st ed.
(Phi | adel phi a: Saunders El sevier, 2007), p. 1906. C asses of
teratogens include radiation, maternal infections, chem cals and
drugs.

Note 2: This issue was inproperly raised by way of cross-
appeal by the respondent. A cross-appeal is properly taken from
the order of the court, not fromthe reasons for judgnent. This
i ssue shoul d have been raised by the respondent as part of his
response to the appeal and been included in the respondent's
factum Each side could have been permtted to exceed the
30-page limt, if necessary, to deal with this issue.

Note 3: The evidence at trial was that vasectomes fail at a
rate of 1/10th of 1 per cent. Cinically, this happens nobst
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often imedi ately follow ng the vasectony: see reasons, para.
91.

Note 4: In Canada, see, for exanple, Mckle v. Salvation Arny
Grace Hospital, [1998] O J. No. 4683, 166 D.L.R (4th) 743 (Gen.
Div.); Lacroix (Litigation Guardian of) v. Dom nique, supra;
Arndt v. Smith, [1994] B.C.J. No. 1137, [1994] 8 WWR 568
(S.C.), overturned on another issue [1997] 2 S.C. R 539, [1997]
S.C.J. No. 65; Jones (Guardian ad litemof) v. Rostvig, [1999]
B.C.J. No. 647, 44 CC L. T. (2d) 313 (S.C.); Dehler v. Otawa
Cvic Hospital (1979), 25 OR (2d) 748, [1979] O J. No. 3468,
101 D.L.R (3d) 686 (H. C.J.), at pp. 695-97 D.L.R, affd (1980),
29 OR (2d) 677, [1980] O J. No. 3499, 117 D.L.R (3d) 512
(CA). Inthe United Kingdom see, for exanple, MKay v. Essex
Area Health Authority, [1982] 2 All ER 771, [1982] QB. 1166
(CA). Inthe United States, see, for exanple, Kush v. LI oyd,
616 So. 2d 415 (Fla. 1992); Viccaro v. M lunsky, 406 Mass. 777
551 N.E.2d 8 (Mass. 1990); Garrison v. Medical Center of
Del aware, Inc., 581 A 2d 288 (Del. 1989); Lininger v. Ei senbaum
764. P.2d 1202, 12 BTR 1692 (Col o. 1988); Bruggenman v. Schi nke,
718 P.2d 635, 239 Kan. 245 (1986); Procanik v. G llo, 97 N J.
339, 478 A .2d 755 (1984); Nelson v. Kruzen, 678 S.W2d 918 (Tex.
1984); Cockrumyv. Baungartner, 95 Ill. 2d 193, 447 N E. 2d 385
(1983); Harbeson v. Parke-Davis Inc., 98 Wh. 2d 460, 656 P.2d 483
(Wash. 1983); Turpin v. Sortini, 31 Cal. 3d 220, 643 P.2d 954,
182 Cal. Rptr. 337 (1982); Becker v. Schwartz, 46 N.Y.2d 401,
386 N. E.2d 807, 413 N.Y.S.2d 895 (1978). In Australia, see, for
exanpl e: Bannerman v. MIls (1991), Aust. Torts Rpts. P81-079
(NNS.WS.C); Harriton v. Stephens (2004), 59 NS.WL.R 694
(C.A), affd (2006), 226 CL.R 52, 226 AAL.R 391 (Aus. HC);
Waller v. Janmes (2006), 226 C.L.R 136 (Aus. HC). In Israel,
see, for exanple, Zeitsov v. Katz (1986), 40(2) P.D. 85 (lsr. S
C.)

Note 5: The Court of Appeal of California in Curl ender v.

Bi osci ence Laboratories, 106 Cal. App. 3d 811, 165 Cal. Rptr.
477 (1980), awarded general damages in an action for w ongful
life, but this aspect of the decision was subsequently overrul ed
by the Suprenme Court of California in Turpin v. Stortini. That
court restricted liability in wongful life clains to special
damages. The Supreme Court of Washington followed Turpin in
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Har beson v. Parke-Davis Inc., as did the Suprene Court of New
Jersey in Procanik v. Cllo. The majority of the Supreme Court
of Israel allowed a claimfor wongful life in 1986 in Zeitsov
v. Katz. The court was divided on the issue of how damages
shoul d be neasured.

Note 6: Some courts have further distinguished between
wrongful birth and wongful conception or wongful pregnancy:
see Keal ey v. Berezowski (1996), 30 OR (3d) 37, [1996] O J.
No. 2460, 136 D.L.R (4th) 708 (Gen. Div.). Nothing turns on
this distinction for present purposes and so both types of
clainms are referred to here as wongful birth.

Note 7: In Australia, see Cattanach v. Ml chior (2003), 215
CLR 1, [2003] HCA 38 (Aust. HC ), where the magjority of
the High Court permtted recovery of upbringing costs in a
wrongful birth claimarising froma failed sterilization that
resulted in the birth of a healthy child. In the UK , courts
have all owed recovery of pregnancy-rel ated costs and the extra
costs attributable to a child' s disability in wongful
conception and wongful birth clains, but have refused to award
damages for the costs of raising a healthy, though unintended,
child: see McFarlane v. Tayside Health Board, [2000] 2 A C 59,
[1999] 4 AIl ER 961 (H L.); Rees v. Darlington Menorial NHS
Trust, [2004] 1 A.C. 309, [2003] 4 All EER 987 (HL.);
Par ki nson v. St. Janmes and Seacroft University Hospital NHS
Trust, [2002] QB. 266, [2001] EWC A Civ. 530 (CA). In the
US., sone states permt full recovery of upbringing costs for
both healthy and di sabled children, while the najority of states
do not permt recovery of upbringing costs for healthy children.
To give only a few exanples of the extensive U S. casel aw, see
University of Arizona Health Sciences Center v. Superior Court,
667 P.2d 1294, 136 Ariz. 579 (1983); Custodio v. Bauer, 251 Cal.
App. 2d 303, 59 Cal. Rptr. 463 (1967); Lovel ace Medical Center
v. Mendez, 805 P.2d 603, 111 NM 336 (1991); Rouse v. Wesl ey,
494 NW2d 7, 196 Mch. App. 624 (1992); O Toole v. G eenberg,
477 N. E. 2d 445, 64 N Y. 2d 427 (1985). In Canada, courts have
awar ded upbringing costs to parents for disabled children while
in their parent's care: see, for exanple, Krangle (Guardian ad
l[itemof) v. Brisco, [2002] 1 S.C.R 205, [2002] S.C.J. No. 8.
Sonme Canadi an courts have refused to award upbringing costs for
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the costs of raising a healthy, but unintended child and have
confined damages to pregnancy-rel ated costs and | ost incone: see
Keal ey v. Berezowski, where the parent's cause of action was
referred to as wongful pregnancy rather than wongful birth.

O her courts have been prepared to award damages for upbringing
costs of a healthy child, but require that the benefits of the
child to the parent be considered in the damges assessnent:
Suite v. Cooke, [1993] J.Q no 98, [1993] RJ.Q 514 (S.C),
affd [1995] J.Q no 696, [1995] R J.Q 2765 (C A).

Note 8: McLachlin J. quoted, at p. 942 S.C. R, fromthe
Australian decision of the Suprenme Court of Victoria in Watt v.
Rama, [1972] V.R 353 (Aust. Full C.) at pp. 360-61 V.R for
t he expl anation of why the right to sue does not exist before
birth. This quote reads in part as foll ows:

On the birth the relationship crystallized and out of it
arose a duty on the defendant in relation to the child .
[A]s the child could not in the very nature of things
acquire rights correlative to a duty until it becane by
birth a living person, and as it was not until then that it
could sustain injuries as a living person, it was, we think,
at that stage that the duty arising out of the relationship
was attached to the defendant, and it was at that stage that
t he defendant was, on the assunption that his act or

om ssion in the driving of the car constituted a failure to
t ake reasonable care, in breach of the duty to take
reasonable care to avoid injury to the child .

Consequent |y, when anal yzi ng whether a doctor owes a prim facie
duty of care and the nature of the doctor's "relationship” with
the future child, it is at the point in time when there is only
the potential for a child to be conceived or born that the
doctor acts or omts to act in a way that results in the harm
However, in law, the duty of care is owed to the child who is
born, as no duty of care can attach or crystallize until the
child is born alive with the injuries.

Note 9: Wien this court released its decision in Bovingdon,
the trial judge's decision in the present case was under appeal
to this court and the appeal had not yet been argued.
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Note 10: Section 66 of Ontario's Famly Law Act states: "No
person is disentitled fromrecovering danages in respect of
injuries for the reason only that the injuries were incurred
before his or her birth."

Note 11: See the discussion of these cases and others in
Heal ey v. Lakeridge Health Corp., [2006] O J. No. 4277, 38
C.P.C. (6th) 145 (S.C J.).

Note 12: When di scussing the foreseeability question as part
of the duty of care analysis, the trial judge nmay have fallen
into this logical quagmre by again addressing the
foreseeability of Dawn Paxton becom ng pregnant. In contrast
with the trial judge' s conclusion on the |ack of foreseeability
of pregnancy in relation to whether Dr. Ranji net the standard
of care, in the duty part of her analysis, the trial judge found
that "potential pregnancy was foreseeabl e and foreseen by reason
of Dawn Paxton being a woman of child bearing potential" (para.
181).

Note 13: The New Sout h Wal es Court of Appeal heard Harriton
together with Waller v. Janes. The latter case also involved a
claimfor wongful life. In Waller, a child conceived by in
vitro fertilization sought damages arising fromdisabilities he
suffered as a result of a hereditary bl ood clot disorder that
was genetically transmtted to the child fromhis father. The
claimalleged that the respondent doctor and fertilization
clinic failed to investigate the father's genetic deficiency and
failed to advise the parents about its potential consequences to
their future child.

Note 14: Wnnipeg Child and Fam |y Services, pp. 944-45 S.C. R

Note 15: The effect of dism ssing the appeal is to uphold the
trial judge's order dismssing the action. It is not necessary
to allow the cross-appeal, which was inproperly brought fromthe
trial judge's reasons and not from her order.

2008 ONCA 697 (CanLll)



