Mal ette v. Shul man et al.

| ndexed as: Mnalette v. Shul man
(Ont. CA)

72 OOR (2d) 417
[1990] O.J. No. 450
Action No. 29/88

ONTARI O
Court of Appeal
Robi ns, Catzman and Carthy JJ. A
March 30, 1990.

Prof essi ons -- Physicians and surgeons -- Consent to
treatment -- Unconscious patient carrying card declaring her to
be Jehovah's Wtness and refusing consent to bl ood tranfusions
-- Physician adm nistering blood |liable for damages for
battery.

Damages -- Assault and battery -- Consent to treatnent --
Unconsci ous patient carrying card declaring her to be Jehovah's
Wtness and refusing consent to bl ood transfusions -- Physician
adm ni stering blood transfusion -- $20,000 awarded for nental
di stress.

Torts -- Assault and battery -- Consent -- Unconsci ous
patient carrying card declaring her to be Jehovah's Wtness and
refusing consent to blood transfusions -- Physician
adm nistering blood -- Saving patient's life -- Action

neverthel ess constituting battery.

The plaintiff was severely injured in an autonobile accident
and was taken unconscious to the defendant hospital where she
was exam ned by the defendant physician in the energency
departnent. He concluded that a bl ood transfusion was indicated
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but a nurse discovered a card in the plaintiff's purse
identifying her as a Jehovah's Wtness and requesting on the
basis of her religious convictions that she be given no bl ood
transfusi on under any circunstances. Having formed the opinion
that the plaintiff's condition nmade a bl ood transfusion
necessary to preserve her life and health, the defendant
physi ci an personal ly adm ni stered transfusions to her and | ater
refused to follow the instructions of the plaintiff's daughter
who sought to term nate the transfusions. The physician
believed that it was his professional responsibility to give
his patient a transfusion and he was not satisfied that the
card expressed her current view The plaintiff recovered and
brought an action agai nst the physician, the hospital, its
executive director and four nurses, alleging that the

adm ni stration of blood constituted negligence and assault and
battery. The trial judge awarded the plaintiff $20,000 by way
of damages for battery. The defendants appealed to the Court of

Appeal .

Hel d, the appeal should be dism ssed.

The plaintiff had a right to control her own body. The tort

of battery protects the interest in bodily security from
unwant ed physical interference. Any non-consensual touching
which is harnful or offensive to a person's reasonabl e sense of
dignity is actionable. A conpetent adult is generally entitled
to reject a specific treatnent or all treatnment or to select an
alternate formof treatnent even if the decision may entai

ri sks as serious as death and may appear m staken in the eyes
of the nedical profession or of the community. Regardl ess of
the doctor's opinion it is the patient who has the final say on
whet her to undergo the treatnent. Wiile in an energency the
doctrine of necessity may protect the physician who acts

W t hout consent, the doctor is not free to disregard a
patient's advance instructions. The plaintiff had conveyed her
wi shes in the only way possible.

While the interest of the state in protecting and preserving
the lives and health of its citizens may override the
individual's right to self-determnation in order to elimnate
a health threat to the community, it does not prevent a
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conpetent adult fromrefusing |life-preserving nedica
treat ment.

The fact that the physician had no opportunity to offer

medi cal advice could not nullify instructions intended to cover
any circunstances where advice was not possible. Any doubts
about the validity of the card were not rationally founded on

t he evi dence.

The cross-appeal agai nst dism ssal of the action against the
hospital and the order with respect to costs should be
di sm ssed.
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Schl oendoff v. Society of New York Hospital, 211 N. Y. 125
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agai nst the hospital.
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The judgnent of the court was delivered by

ROBINS J. A :-- The question to be decided in this appeal is
whet her a doctor is liable in law for adm ni stering bl ood
transfusions to an unconscious patient in a potentially life-
t hreateni ng situation when the patient is carrying a card
stating that she is a Jehovah's Wtness and, as a matter of
religious belief, rejects blood transfusions under any
ci rcunst ances.

In the early afternoon of June 30, 1979, Ms. Ceorgette
Mal ette, then age 57, was rushed, unconscious, by anbul ance to
the Kirkland and District Hospital in Kirkland Lake, Ontari o.
She had been in an accident. The car in which she was a
passenger, driven by her husband, had collided head-on with a
truck. Her husband had been killed. She suffered serious
injuries.

On arrival at the hospital, she was attended by Dr. David L
Shul man, a famly physician practising in Kirkland Lake who
served two or three shifts a week in the energency depart nent
of the hospital and who was on duty at the tine. Dr. Shul man's
initial exam nation of Ms. Ml ette showed, anong ot her things,
that she had severe head and face injuries and was bl eedi ng
profusely. The doctor concluded that she was suffering from
i nci pi ent shock by reason of blood | oss, and ordered that she
be given intravenous glucose followed i mediately by Ri nger's
Lactate. The admi nistration of a volunme expander, such as
Ringer's Lactate, is standard nedi cal procedure in cases of
this nature. If the patient does not respond with significantly
i ncreased bl ood pressure, transfusions of blood are then
adm nistered to carry essential oxygen to tissues and to renove
wast e products and prevent damage to vital organs.
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At about this time, a nurse discovered a card in Ms.

Mal ette's purse which identified her as a Jehovah's Wtness and
in which she requested, on the basis of her religious
convictions, that she be given no blood transfusions under any
ci rcunst ances. The card, which was not dated or w tnessed, was
printed in French and signed by Ms. Malette. Translated into
English, it read:

NO BLOCD TRANSFUSI ON!

As one of Jehovah's Wtnesses with firmreligious
convictions, | request that no bl ood or blood products be
adm nistered to nme under any circunstances. | fully realize
the inplications of this position, but | have resolutely

deci ded to obey the Bible command: "Keep abstaining ... from
bl ood." (Acts 15:28, 29). However, | have no religious
objection to use the nonbl ood alternatives, such as Dextran,
Haenaccel, PVP, Ringer's Lactate or saline solution.

Dr. Shul man was pronptly advised of the existence of this card
and its contents.

Ms. Ml ette was next exam ned by a surgeon on duty in the
hospital. He concluded, as had Dr. Shulman, that, to avoid
irreversi ble shock, it was vital to nmaintain her blood vol une.
He had Ms. Malette transferred to the X-ray departnent for X-
rays of her skull, pelvis and chest. However, before the X-
rays could be satisfactorily conpleted, Ms. Milette's
condition deteriorated. Her bl ood pressure dropped markedly,
her respiration becane increasingly distressed, and her |evel
of consci ousness dropped. She continued to bl eed profusely and
could be said to be critically ill.

At this stage, Dr. Shul man decided that Ms. Malette's
condition had deteriorated to the point that transfusions were
necessary to replace her |ost blood and to preserve her life
and heal th. Having nade that decision, he personally
adm ni stered transfusions to her, in spite of the Jehovah's
Wtness card, while she was in the X-ray departnent and after
she was transferred to the intensive care unit. Dr. Shul man was
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clearly aware of the religious objection to blood manifested in
the card carried by Ms. Malette and the instruction that "NO
BLOOD TRANSFUSI ONI'" be given under any circunstances. He
accepted full responsibility then, as he does now, for the
decision to adm ni ster the transfusions.

Sonme three hours after the transfusions were commenced, Ms.
Mal ette' s daughter, Celine Bisson, who had driven to Kirkl and
Lake fromTinmm ns, arrived at the hospital acconpani ed by her
husband and a | ocal church elder. She strongly objected to her
not her being given blood. She informed Dr. Shul man and sone of
t he ot her defendants that both she and her nother were
Jehovah's Wtnesses, that a tenet of their faith forbids bl ood
transfusi ons, and that she knew her nother would not want bl ood
transfusions. Notw thstanding Dr. Shul man's opinion as to the
medi cal necessity of the transfusions, Ms. Bisson renmai ned
adamant |y opposed to them She signed a docunent specifically
prohi biting blood transfusions and a release of liability. Dr.
Shul man refused to follow her instructions. Since the bl ood
transfusions were, in his judgnent, nedically necessary in this
potentially life-threatening situation, he believed it his
prof essional responsibility as the doctor in charge to ensure
that his patient received the transfusions. Furthernore, he was
not satisfied that the card signed by Ms. Ml ette expressed
her current instructions because, on the information he then
had, he did not know whether she m ght have changed her
religious beliefs before the accident; whether the card may
have been signed because of famly or peer pressure; whether at
the tinme she signed the card she was fully infornmed of the
ri sks of refusal of blood transfusions; or whether, if
consci ous, she m ght have changed her mnd in the face of
medi cal advice as to her perhaps inmm nent but avoi dabl e deat h.

As matters devel oped, by about m dnight Ms. Milette's
condition had stabilized sufficiently to permt her to be
transferred early the next norning by air anmbul ance to Toronto
General Hospital where she received no further blood
transfusi ons. She was di scharged on August 11, 1979. Happily,
she made a very good recovery fromher injuries.
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In June, 1980, Ms. Malette brought this action against Dr.
Shul man, the hospital, its executive director and four nurses,
alleging, in the main, that the adm nistration of bl ood
transfusions in the circunstances of her case constituted
negl i gence and assault and battery and subjected her to
religious discrimnation. The trial cane on before Donnelly J.
who, in reasons now reported at 63 OR (2d) 243, 47 D.L.R
(4th) 18, 43 C.C.L.T. 62, dism ssed the action agai nst al
def endants save Dr. Shulman. Wth respect to Dr. Shul man, the
| ear ned judge concluded that the Jehovah's Wtness card validly
restricted his right to treat the patient, and there was no
rational ly founded basis upon which the doctor could ignore
that restriction. Hence, his admnistration of blood
transfusions constituted a battery on the plaintiff. The judge
awar ded her damages of $20, 000 but declined to nake any award
of costs.

Dr. Shul man now appeals to this court fromthat judgment.
Ms. Malette cross-appeals the judge's dism ssal of the action
agai nst the hospital and his order with respect to costs.

In his reasons for judgnent, Donnelly J. fully and carefully
set out the facts of this case as he found them | see no need
to restate those facts in any greater detail than | already
have. Nor do | see any need to repeat the argunents that were
advanced in both the appeal and the cross-appeal by which the
parties seek to inmpugn the judge's findings in certain
particulars. | think it sufficient to say that | am of the
opinion that the judge's factual conclusions are unassail abl e.
H s findings were properly made within his province as the
trier of fact and are supported by the evidence. It is not this
court's function to weigh conflicting evidence or to determ ne
the relative effect of contradictory nmedical opinions with
respect either to bloodl ess nedicine or to the benefits and
ri sks of blood transfusions. The | egal issues to be determ ned
in this appeal nmust be dealt with on the basis of the findings
made at trial

| shoul d perhaps underscore the fact that Dr. Shul man was not
found liable for any negligence in his treatnent of Ms.
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Mal ette. The judge held that he had acted "pronptly,
professionally and was wel | -noti vated throughout” and that his
managenent of the case had been "carried out in a conpetent,
careful and conscientious manner" in accordance with the

requi site standard of care. His decision to adm nister blood in
the circunmstances confronting himwas found to be an honest
exercise of his professional judgnent which did not delay Ms.
Mal ette's recovery, endanger her |life or cause her any bodily
harm 1 ndeed, the judge concluded that the doctor's treatnent
of Ms. Malette "may well have been responsible for saving her
life".

Liability was inposed in this case on the basis that the
doctor tortiously violated his patient's rights over her own
body by acting contrary to the Jehovah's Wtness card and
adm ni stering blood transfusions that were not authorized. Hi's
honest and even justifiable belief that the treatnent was
medi cal ly essential did not serve to relieve himfromliability
for the battery resulting fromhis intentional and unpermtted
conduct. As Donnelly J. put it at p. 268 OR, p. 43 D.L.R:

The card itself presents a clear, concise statenent,
essentially stating, "As a Jehovah's Wtness, | refuse

bl ood". That nessage is unqualified. It does not exenpt life
threatening perils. On the face of the card, its nessage is
seen to be rooted in religious conviction. Its obvious
purpose as a card is as protection to speak in circunstances
where the card carrier cannot (presunably because of illness
or injury). There is no basis in evidence to indicate that
the card may not represent the current intention and
instruction of the card hol der.

|, therefore, find that the card is a witten declaration
of a valid position which the card carrier may legitimately
take in inposing a witten restriction on her contract with
the doctor. Dr. Shul man's doubt about the validity of the
card, although honest, was not rationally founded on the
evi dence before him Accordingly, but for the issue of
informed refusal, there was no rationally founded basis for
the doctor to ignore that restriction.
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On the issue of inforned refusal, Donnelly J. said at pp
272-3 O R, pp. 47-8 D.L.R:

The right to refuse treatnment is an inherent conmponent of the
supremacy of the patient's right over his own body. That
right to refuse treatnment is not prem sed on an understandi ng
of the risks of refusal.

However sacred |life may be, fair social conmment admts that
certain aspects of |ife are properly held to be nore
inmportant than life itself. Such proud and honourabl e
notivations are |long entrenched in society, whether it be for
patriotismin war, duty by |aw enforcenent officers,
protection of the life of a spouse, son or daughter, death
bef ore di shonour, death before |oss of liberty, or religious
martyrdom Refusal of nedical treatnment on religious grounds
is such a val ue.

| f objection to treatnment is on a religious basis, this
does not permt the scrutiny of "reasonabl eness" which is a
transitory standard dependent on the norns of the day. If the
objection has its basis inreligion, it is nore apt to
crystallize in life threatening situations.

The doctrine of inforned consent does not extend to
infornmed refusal. The witten direction contained in the card
was not properly disregarded on the basis that circunstances
prohi bited verification of that decision as an inforned
choice. The card constituted a valid restriction of Dr.

Shul man's right to treat the patient and the adm nistration
of blood by Dr. Shulman did constitute battery.

VWhat then is the legal effect, if any, of the Jehovah's
Wtness card carried by Ms. Ml ette? Was the doctor bound to
honour the instructions of his unconscious patient or, given
the emergency and his inability to obtain conscious
instructions fromhis patient, was he entitled to disregard the
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card and act according to his best nedical judgnent?

To answer these questions and determ ne the effect to be
given to the Jehovah's Wtness card, it is first necessary to
ascertain what rights a conpetent patient has to accept or
reject nedical treatnent and to appreciate the nature and
extent of those rights.

The right of a person to control his or her own body is a
concept that has |ong been recogni zed at conmon |aw. The tort
of battery has traditionally protected the interest in bodily
security fromunwanted physical interference. Basically, any
i ntenti onal nonconsensual touching which is harnful or
offensive to a person's reasonabl e sense of dignity is
actionable. O course, a person may choose to waive this
protection and consent to the intentional invasion of this
interest, in which case an action for battery wll not be
mai nt ai nabl e. No speci al exceptions are nade for nedical care,
other than in energency situations, and the general rules
governing actions for battery are applicable to the doctor-
patient relationship. Thus, as a matter of common |law, a
medi cal intervention in which a doctor touches the body of a
patient would constitute a battery if the patient did not
consent to the intervention. Patients have the decisive role in
t he nedi cal deci sion-nmaking process. Their right of self-
determ nation is recogni zed and protected by the | aw. As
Justice Cardozo proclainmed in his classic statement: "Every
human being of adult years and sound mind has a right to
determ ne what shall be done with his own body; and a surgeon
who performs an operation without his patient's consent commts
an assault, for which he is liable in damages": Schl oendoff wv.
Soci ety of New York Hospital, 211 N Y. 125 (1914). See al so,
Videto v. Kennedy (1981), 33 OR (2d) 497, 125 D.L.R (3d)
127, 17 C.C.L.T. 307 (C A ); Linden, Canadian Tort Law, 4th ed.
(1988), at pp. 40-3 and p. 59 et seq.; Prosser & Keeton, The
Law of Torts, 5th ed. (1984), at pp. 39-42; and Flem ng, The
Law of Torts, 7th ed. (1987), at pp. 23-4.

The doctrine of infornmed consent has devel oped in the | aw as
the primary nmeans of protecting a patient's right to control
his or her nedical treatnment. Under the doctrine, no nedical

1990 CanLll 6868 (ON CA)



procedure may be undertaken without the patient's consent
obtained after the patient has been provided with sufficient
information to evaluate the risks and benefits of the proposed
treatnent and ot her avail able options. The doctrine presupposes
the patient's capacity to nake a subjective treatnent decision
based on her understanding of the necessary nedical facts
provi ded by the doctor and on her assessnent of her own
personal circunstances. A doctor who perfornms a nedica
procedure wi thout having first furnished the patient with the
i nformati on needed to obtain an informed consent will have
infringed the patient's right to control the course of her

medi cal care, and will be liable in battery even though the
procedure was performed with a high degree of skill and
actually benefitted the patient.

The right of self-determ nation which underlies the doctrine
of informed consent al so obviously enconpasses the right to
refuse nedical treatnent. A conpetent adult is generally
entitled to reject a specific treatnent or all treatnent, or to
select an alternate formof treatnent, even if the decision may
entail risks as serious as death and may appear m staken in the
eyes of the nedical profession or of the comunity. Regardl ess
of the doctor's opinion, it is the patient who has the final
say on whether to undergo the treatnent. The patient is free to
decide, for instance, not to be operated on or not to undergo
therapy or, by the sane token, not to have a bl ood transfusion.
| f a doctor were to proceed in the face of a decision to reject
the treatnment, he would be civilly liable for his unauthorized
conduct notw thstanding his justifiable belief that what he did
was necessary to preserve the patient's life or health. The
doctrine of infornmed consent is plainly intended to ensure the
freedom of individuals to nake choi ces concerning their nedica
care. For this freedomto be neani ngful, people nust have the
right to nmake choices that accord with their own val ues
regardl ess of how unwi se or foolish those choices may appear to
others: see generally, Prosser & Keeton, op.cit., p. 112 et
seq.; Harper, Janes & Gray, The Law of Torts, 2nd ed. (1986),

c. Ill; Linden, op.cit., p. 64 et seq.; and Reibl v. Hughes
(1980), 114 D.L.R (3d) 1, [1980] 2 S.C.R 880, 14 CCL.T.
1
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|V

The enmergency situation is an exception to the general rule
requiring a patient's prior consent. Wen i medi ate nedi cal
treatment is necessary to save the life or preserve the health
of a person who, by reason of unconsci ousness or extrene
illness, is incapable of either giving or wthhol di ng consent,
the doctor nay proceed without the patient's consent. The
delivery of nedical services is rendered |awful in such
ci rcunstances either on the rationale that the doctor has
inplied consent fromthe patient to give energency aid or, nore
accurately in ny view, on the rationale that the doctor is
privileged by reason of necessity in giving the aid and is not
to be held liable for so doing. On either basis, in an
energency the | aw sets aside the requirenent of consent on the
assunption that the patient, as a reasonabl e person, woul d want
energency aid to be rendered if she were capable of giving
instructions. As Prosser & Keeton, op.cit., at pp. 117-18
st at e:

The touching of another that would ordinarily be a battery
in the absence of the consent of either the person touched or
his | egal agent can sonetinmes be justified in an energency.
Thus, it has often been asserted that a physician or other
provi der of health care has inplied consent to deliver
medi cal services, including surgical procedures, to a patient
in an energency. But such lawful action is nore
satisfactorily explained as a privilege. There are several
requi renents: (a) the patient must be unconsci ous or w thout
capacity to nmake a decision, while no one legally authorized
to act as agent for the patient is available; (b) tinme nust
be of the essence, in the sense that it nust reasonably
appear that delay until such tine as an effective consent
coul d be obtained woul d subject the patient to a risk of a
serious bodily injury or death which pronpt action would
avoi d; and (3) under the circunstances, a reasonabl e person
woul d consent, and the probabilities are that the patient,
woul d consent.

See also Marshall v. Curry, [1933] 3 D.L.R 260, 60 C.C. C
136 (N.S.S.C.); Parmey v. Parmey, [1945] 4 D.L.R 81, [1945]
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S.CR 635, Miulloy v. Hop Sang, [1935] 1 WWR 714 (Ata.
C.A); Picard, Legal Liability of Doctors and Hospitals in
Canada, 2nd ed. (1985), at p. 45; Restatenent of the Law of
Torts, Second, s. 892 D (1979); and s. 25 of O Reg. 518/88
under the Public Hospitals Act, R S. O 1980, c. 410.

On the facts of the present case, Dr. Shul man was clearly
faced with an enmergency. He had an unconscious, critically ill
patient on his hands who, in his opinion, needed bl ood
transfusions to save her life or preserve her health. If there
were no Jehovah's Wtness card he undoubtedly woul d have been
entitled to adm nister blood transfusions as part of the
energency treatnment and could not have been held liable for so
doing. In those circunstances he woul d have had no indication
that the transfusions would have been refused had the patient
t hen been able to nmake her w shes known and, accordingly, no
reason to expect that, as a reasonabl e person, she woul d not
consent to the transfusions.

However, to change the facts, if Ms. Malette, before passing
i nto unconsci ousness, had expressly instructed Dr. Shulman, in
terms conparable to those set forth on the card, that her
religious convictions as a Jehovah's Wtness were such that she
was not to be given a blood transfusion under any circunstances
and that she fully realized the inplications of this position,

t he doctor woul d have been confronted with an obviously
different situation. Here, the patient, anticipating an
enmergency in which she m ght be unable to nmake deci sions about
her health care contenporaneous with the energency, has given
explicit instructions that blood transfusions constitute an
unaccept abl e nmedi cal intervention and are not to be

adm nistered to her. Once the energency arises, is the doctor
none the less entitled to adm nister transfusions on the basis
of his honest belief that they are needed to save his patient's
life?

The answer, in ny opinion, is clearly no. A doctor is not

free to disregard a patient's advance instructions any nore
than he would be free to disregard instructions given at the
time of the energency. The | aw does not prohibit a patient from
wi t hhol di ng consent to energency nedical treatnent, nor does
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the law prohibit a doctor fromfollowng his patient's
instructions. Wiile the Iaw nmay disregard the absence of
consent in limted enmergency circunstances, it otherw se
supports the right of conpetent adults to nmake deci sions
concerning their own health care by inposing civil liability on
t hose who perform nedical treatnent w thout consent.

The patient's decision to refuse blood in the situation

have posed was nmade prior to and in anticipation of the
energency. Wiile the doctor would have had the opportunity to
di ssuade her on the basis of his medical advice, her refusal to
accept his advice or her unwillingness to discuss or consider
t he subject would not relieve himof his obligation to foll ow
her instructions. The principles of self-determ nation and

i ndi vi dual aut onomy conpel the conclusion that the patient may
reject blood transfusions even if harnful consequences may
result and even if the decision is generally regarded as

fool hardy. Her decision in this instance would be operative
after she | apsed into unconsci ousness, and the doctor's conduct
woul d be unaut horized. To transfuse a Jehovah's Wtness in the
face of her explicit instructions to the contrary would, in ny
opinion, violate her right to control her own body and show

di srespect for the religious values by which she has chosen to
live her |ife: see In re Estate of Brooks, 205 N.E 2d 435
(1965, I1l.); and Randol ph v. Gty of New York an unreported
j udgnent of the Suprene Court of New York released July 12,
1984, Index No. 17598/ 75; reversed 501 N. Y.S. 2d 837 (1986);
varied 514 N.Y.S. 2d 705 (1987).

Vv

The di stinguishing feature of the present case -- and the one
that nakes this a case of first inpression -- is, of course,
the Jehovah's Wtness card on the person of the unconscious
patient. What then is the effect of the Jehovah's Wtness card?

In the appellant's subm ssion, the card is of no effect and,
as a consequence, can play no role in determning the doctor's
duty toward his patient in the energency situation existing in
this case. The trial judge, the appellant argues, erred in
hol di ng both that the Jehovah's Wtness card validly restricted
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the doctor's right to adm nister the bl ood transfusions, and
that there was no rationally founded basis for ignoring the
card. The argunent proceeds on the basis, first, that, as a
matter of principle, a card of this nature could not operate in
t hese circunmstances to prohibit the doctor from providing
energency health care and, second, that in any event, as a
matter of evidence, there was good reason to doubt the card's
validity.

The appel | ant acknow edges that a conscious rational patient
is entitled to refuse any nedi cal treatnment and that a doctor
must conply with that refusal no matter how ill-advi sed he may
believe it to be. He contends, however, to quote fromhis
factum that "a patient refusing treatnent regarded by a doctor
as being nedically necessary has a right to be advised by the
doctor, and the doctor has a concomtant duty to advise the
patient of the risks associated with that refusal". Here,
because of the patient's unconsciousness, the doctor had no
opportunity to advise her of the specific risks involved in
refusing the blood transfusions that he regarded as nedically
necessary. In those circunstances, the appellant argues, it was
not possible for the doctor to obtain, or for the patient to
give, an "informed refusal". In the absence of such a refusal,
t he argunent proceeds, Dr. Shul man was under a | egal and
ethical duty to treat this patient as he would any ot her
energency case and provide the treatnent that, in his nedica
j udgnent, was needed to preserve her health and |ife. In short,
t he argunent concludes, Ms. Malette's religiously notivated
instructions, prepared in contenplation of an energency,
directing that she not be given blood transfusions in any
ci rcunst ances, were of no force or effect and could be ignored
Wi th inpunity.

In challenging the trial judge's finding that there was no
rational ly founded evidentiary basis for doubting the validity
of the card and ignoring the restriction contained in it, the
appel l ant puts forth a nunber of questions which he clains
conpel the conclusion that he was under no duty to conply with
these instructions. He argues that it could properly be doubted
whet her the card constituted a valid statenent of Ms.

Mal ette's wishes in this enmergency because it was unknown, for
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i nstance, whet her she knew the card was still in her purse;

whet her she was still a Jehovah's Wtness or how devout a
Jehovah's Wtness she was; what information she had about the
ri sks associated wth the refusal of blood transfusion when she
signed the card; or whether, if she were conscious, she would
refuse blood transfusions after the doctor had an opportunity
to advise her of the risks associated with the refusal.

Wth deference to M. Royce's exceedi ngly able argunent on
behal f of the appellant, | amunable to accept the concl usions
advocated by him | do not agree, as his argunent woul d have
it, that the Jehovah's Wtness card can be no nore than a
meani ngl ess piece of paper. | share the trial judge's view
that, in the circunstances of this case, the instructions in
the Jehovah's Wtness card inposed a valid restriction on the
energency treatnent that could be provided to Ms. Ml ette and
precl uded bl ood transfusions.

| shoul d enphasi ze that in deciding this case the court is
not called upon to consider the law that may be applicable to
the many situations in which objection my be taken to the use
or continued use of nedical treatnent to save or prolong a
patient's life. The court's role, especially in a matter as
sensitive as this, is limted to resolving the issues raised by
the facts presented in this particular case. On these facts, we
are not concerned with a patient who has been di agnosed as
termnally or incurably ill who seeks by way of advance
directive or "living will" to reject nedical treatnent so that
she may die with dignity; neither are we concerned with a
patient in an irreversible vegetative state whose famly seeks
to withdraw nedical treatnment in order to end her life; nor is
this a case in which an otherw se healthy patient w shes for
sonme reason or other to termnate her life. There is no el enent
of suicide or euthanasia in this case.

Qur concern here is with a patient who has chosen in the only
way possible to notify doctors and ot her providers of health
care, should she be unconscious or otherw se unable to convey
her w shes, that she does not consent to bl ood transfusions.

Her witten statement is plainly intended to express her w shes
when she is unable to speak for herself. There is no suggestion
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that she wished to die. Her rejection of blood transfusions is
based on the firmbelief held by Jehovah's Wtnesses, founded
on their interpretation of the Scriptures, that the acceptance
of blood will result in a forfeiture of their opportunity for
resurrection and eternal salvation. The card evi dences that "as
one of Jehovah's Wtnesses with firmreligious convictions"

Ms. Malette is not to be adm ni stered bl ood transfusions
"under any circunstances"; that, while she "fully realize[s]
the inplications of this position", she has "resolutely decided
to obey the Bible command”; and that she has no religious
objection to "nonbl ood alternatives”. In signing and carrying
this card Ms. Ml ette has made nani fest her determ nation to
abi de by this fundanental tenet of her faith and refuse bl ood
regardl ess of the consequences. |If her refusal involves a risk
of death, then, according to her belief, her death woul d be
necessary to ensure her spiritual life.

Accepting for the nonent that there is no reason to doubt

that the card validly expressed Ms. Ml ette's desire to

wi t hhol d consent to bl ood transfusions, why should her w shes
not be respected? Wiy should she be transfused agai nst her
will? The appellant's answer, in essence, is that the card
cannot be effective when the doctor is unable to provide the
patient with the informati on she woul d need before making a
decision to withhold consent in this specific energency
situation. In the absence of an inforned refusal, the appell ant
submts that Ms. Malette's right to protection against
unwanted infringenments of her bodily integrity nust give way to
countervailing societal interests which [imt a person's right
to refuse nedical treatnment. The appellant identifies two such
interests as applicable to the unconscious patient in the
present situation: first, the interest of the state in
preserving life and, second, the interest of the state in
safeguarding the integrity of the nedical profession.

\

The state undoubtedly has a strong interest in protecting and
preserving the lives and health of its citizens. There clearly
are circunstances where this interest may override the
individual's right to self-determ nation. For exanple, the
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state may in certain cases require that citizens submt to

medi cal procedures in order to elimnate a health threat to the
community or it may prohibit citizens fromengaging in
activities which are inherently dangerous to their |ives. But
this interest does not prevent a conpetent adult fromrefusing
life-preserving nedical treatnent in general or blood
transfusions in particul ar.

The state's interest in preserving the life or health of a
conpetent patient nmust generally give way to the patient's
stronger interest in directing the course of her own life. As
indicated earlier, there is no |aw prohibiting a patient from
declining necessary treatnent or prohibiting a doctor from
honouring the patient's decision. To the extent that the | aw
reflects the state's interest, it supports the right of
i ndi vidual s to make their own decisions. By inposing civil
l[itability on those who perform nedical treatnent w thout
consent even though the treatnment may be beneficial, the |aw
serves to maxi m ze individual freedom of choice. Recognition of
the right to reject nedical treatnment cannot, in my opinion, be
said to depreciate the interest of the state in life or in the
sanctity of life. Individual free choice and self-determnation
are thensel ves fundanmental constituents of life. To deny
i ndi viduals freedom of choice with respect to their health care
can only |l essen, and not enhance, the value of life. This state
interest, in my opinion, cannot properly be invoked to prohibit
Ms. Malette fromchoosing for herself whether or not to
under go bl ood transfusions.

Saf eguarding the integrity of the nedical profession is
patently a legitimate state interest worthy of protection.
However, | do not agree that this interest can serve to limt a
patient's right to refuse blood transfusions. | recognize, of
course, that the choice between violating a patient's private
convictions and accepting her decision is hardly an easy one
for menbers of a profession dedicated to aiding the injured and
preserving life. The patient's right to determ ne her own
medi cal treatnment is, however, paramount to what m ght
ot herwi se be the doctor's obligation to provide needed nedi cal
care. The doctor is bound in law by the patient's choice even
t hough that choice may be contrary to the mandates of his own
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consci ence and professional judgnent. |If patient choice were
subservient to conscientious nedical judgnment, the right of the
patient to determ ne her own treatnent, and the doctrine of

i nformed consent, would be rendered neani ngl ess. Recognition of
a Jehovah's Wtness' right to refuse blood transfusions cannot,
in ny opinion, be seen as threatening the integrity of the

medi cal profession or the state's interest in protecting the
sane.

In sum it is nmy viewthat the principal interest asserted by

Ms. Malette in this case -- the interest in the freedomto
reject, or refuse to consent to, intrusions of her bodily
integrity -- outweighs the interest of the state in the

preservation of |life and health and the protection of the
integrity of the nedical profession. Wiile the right to decline
medi cal treatnent is not absolute or unqualified, those state
interests are not in thenselves sufficiently conpelling to
justify forcing a patient to submt to nonconsensual invasions
of her person. The interest of the state in protecting innocent
third parties and preventing suicide are, | mght note, not
applicable to the present circunstances.

VI

The uni que considerations in this case arise by virtue of

Ms. Malette's aimto articulate through her Jehovah's Wt ness
card her wish not to be given blood transfusions in any
circunstances. In considering the effect to be given the card,
it nmust, of course, be borne in mnd that no previous doctor-
patient relationship existed between Dr. Shul man and Ms.

Mal ette. The doctor was acting here in an enmergency in which he
clearly did not have, nor could he obtain, her consent to his
intervention. His intervention can be supported only by resort
to the energency doctrine which | outlined in Part |V of these
reasons.

Under that doctrine, the doctor could adm ni ster bl ood
transfusions without incurring liability, even though the
patient had not consented, if he had no reason to believe that
the patient, if she had the opportunity to consent, would
decline. In those circunstances, it could be assuned that the
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patient, as a reasonabl e person, would consent to aid being
rendered if she were able to give instructions. The doctor's
authority to nake decisions for his patient is necessarily a
limted authority. If he knows that the patient has refused to
consent to the proposed procedure, he is not enpowered to
overrule the patient's decision by substituting his decision
for hers even though he, and nost others, may think hers a
foolish or unreasonabl e decision. In these circunstances the
assunption upon which consent is set aside in an energency
could no I onger be made. The doctor has no authority to
intervene in the face of a patient's declared wi shes to the
contrary. Should he none the | ess proceed, he would be |iable
in battery for tortiously invading the patient's bodily
integrity notw thstanding that what he did may be consi dered
beneficial to the patient.

In this case, the patient, in effect, issued standing orders
that she was to be given "NO BLOOD TRANSFUSI ONI'" in any
ci rcunst ances. She gave notice to the doctor and the hospital,
in the only practical way open to her, of her firmreligious
convictions as a Jehovah's Wtness and her resolve to abstain
from bl ood. Her instructions plainly contenplated the situation
in which she found herself as a result of her unfortunate
accident. In light of those instructions, assumng their
validity, she cannot be said to have consented to bl ood
transfusions in this enmergency. Nor can the doctor be said to
have proceeded on the reasonable belief that the patient would
have consented had she been in a condition to do so. Gven his
awar eness of her instructions and his understanding that bl ood
transfusi ons were anathema to her on religious grounds, by what
authority could he adm ni ster the transfusi ons? Put anot her
way, if the card evidences the patient's intent to w thhold
consent, can the doctor none the less ignore the card and
subject the patient to a procedure that is manifestly contrary
to her express w shes and unacceptable to her religious
bel i efs?

At issue here is the freedomof the patient as an individual
to exercise her right to refuse treatnent and accept the
consequences of her own decision. Conpetent adults, as | have
sought to denonstrate, are generally at liberty to refuse
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medi cal treatment even at the risk of death. The right to
determ ne what shall be done with one's own body is a
fundanmental right in our society. The concepts inherent in this
right are the bedrock upon which the principles of self-

determ nation and individual autonony are based. Free

i ndi vidual choice in matters affecting this right should, in ny
opi ni on, be accorded very high priority. | view the issues in
this case fromthat perspective.

VI

The appellant's basic position, reduced to its essentials, is
that unl ess the doctor can obtain the patient's infornmed
refusal of blood transfusions he need not followthe
instructions provided in the Jehovah's Wtness card. Nothing
short of a conscious, contenporaneous decision by the patient

to refuse blood transfusions -- a decision nmade after the
patient has been fully infornmed by the doctor of the risks of
refusing blood in the specific circunstances facing her -- wll

suffice, the appellant contends, to elimnate the doctor's
authority to adm nister energency treatnent or, by the sane
token, to relieve the doctor of his obligation to treat this
energency patient as he would any ot her.

In my opinion, it is unnecessary to determine in this case
whet her there is a doctrine of informed refusal as distinct
fromthe doctrine of inforned consent. In the particular
doctor-patient relationship which arose in these energency
circunstances it is apparent that the doctor could not inform
the patient of the risks involved in her prior decision to
refuse consent to blood transfusions in any circunstances. It
is apparent also that her decision did not enmerge out of a
doctor-patient relationship. Watever the doctor's obligation
to provide the informati on needed to make an inforned choice
may be in other doctor-patient relationships, he cannot be in
breach of any such duty in the circunstances of this
rel ati onship. The patient manifestly made the decision on the
basis of her religious convictions. It is not for the doctor to
second- guess t he reasonabl eness of the decision or to pass
judgnent on the religious principles which notivated it. The
fact that he had no opportunity to offer nedical advice cannot
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nullify instructions plainly intended to govern in

ci rcunst ances where such advice is not possible. Unless the
doctor had reason to believe that the instructions in the
Jehovah's Wtness card were not valid instructions in the sense
that they did not truly represent the patient's w shes, in ny
opi ni on he was obliged to honour them He has no authorization
under the energency doctrine to override the patient's w shes.
In my opinion, she was entitled to reject in advance of an
energency a nedical procedure inimcal to her religious val ues.

The remai ning question is whether the doctor factually had
reason to believe the instructions were not valid. On this
question, the trial judge held that the doctor's "doubt about
the validity of the card ... was not rationally founded on the
evi dence before hinf. | agree with that conclusion. On ny
reading of the record, there was no reason not to regard this
card as a valid advance directive. Its instructions were clear,
preci se and unequi vocal, and mani fested a cal cul ated deci si on
to reject a procedure offensive to the patient's religious
convictions. The instructions excluded from potential energency
treatment a single nedical procedure well known to the |ay
public and within its conprehension. The religious belief of
Jehovah's Wtnesses with respect to bl ood transfusions was
known to the doctor and, indeed, is a matter of common
knowl edge to providers of health care. The card undoubtedly
bel onged to and was signed by Ms. Mlette; its authenticity
was not questioned by anyone at the hospital and,
realistically, could not have been questioned. The trial judge
found, "[t]here [was] no basis in evidence to indicate that the
card [did] not represent the current intention and instruction
of the card holder" [p. 268 OR, p. 43 D.L.R]. There was
nothing to give credence to or provide support for the
specul ative inferences inplicit in questions as to the current
strength of Ms. Malette's religious beliefs or as to the
ci rcunst ances under which the card was signed or her state of
mnd at the tine. The fact that a card of this nature was
carried by her can itself be taken as verification of her
continuing and current resolve to reject blood "fully
realiz[ing] the inplications of this position".

In short, the card on its face set forth unqualified
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instructions applicable to the circunstances presented by this
energency. In the absence of any evidence to the contrary,
those instructions should be taken as validly representing the
patient's wi sh not to be transfused. If, of course, there were
evidence to the contrary -- evidence which cast doubt on

whet her the card was a true expression of the patient's w shes
-- the doctor, in ny opinion, would be entitled to proceed as
he would in the usual energency case. In this case, however,
there was no such contradictory evidence. Accordingly, | am of
the view that the card had the effect of validly restricting
the treatnment that could be provided to Ms. Mlette and
constituted the doctor's adm nistration of the transfusions a
battery.

Wth respect to Ms. Malette's daughter, | would treat her
role in this matter as no nore than confirmatory of her

not her's wi shes. The decision in this case does not turn on
whet her the doctor failed to follow the daughter's
instructions. Therefore, it is unnecessary, and in ny view
woul d be inadvisable, to consider what effect, if any, should
be given to a substitute decision, purportedly made by a
relative on behalf of the patient, to reject nedical treatnent
in these circunstances.

One further point should be nentioned. The appell ant argues
that to uphold the trial decision places a doctor on the horns
of adilemma, in that, on the one hand, if the doctor
adm nisters blood in this situation and saves the patient's
life, the patient may hold himliable in battery while, on the
other hand, if the doctor follows the patient's instructions
and, as a consequence, the patient dies, the doctor may face an
action by dependants alleging that, notw thstanding the card,

t he deceased would, if conscious, have accepted blood in the
face of imm nent death and the doctor was negligent in failing
to admnister the transfusions. In ny view, that result cannot
conceivably follow. The doctor cannot be held to have viol ated
either his legal duty or professional responsibility towards
the patient or the patient's dependants when he honours the
Jehovah's Wtness card and respects the patient's right to
control her own body in accordance wth the dictates of her
conscience. The onus is clearly on the patient. \When nenbers of
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the Jehovah's Wtness faith choose to carry cards intended to
notify doctors and other providers of health care that they
reject blood transfusions in an energency, they nust accept the
consequences of their decision. Neither they nor their
dependants can |l ater be heard to say that the card did not
reflect their true wishes. If harnful consequences ensue, the
responsibility for those consequences is entirely theirs and
not the doctor's.

Finally, the appell ant appeal s the quantum of danmages awarded
by the trial judge. In his subm ssion, given the findings as to
the conpetence of the treatnment, the favourable results, the
doctor's overall exenplary conduct and his good faith in the
matter, the battery was technical and the general danages
shoul d be no nore than nom nal. Wile the subm ssion is not
wi t hout force, danages of $20, 000 cannot be said to be beyond
the range of danmages appropriate to a tortious interference of
this nature. The trial judge found that Ms. Malette suffered
mental ly and enotionally by reason of the battery. His
assessnment of general damages was clearly not affected by any
pal pabl e or overriding error and there is therefore no basis
upon which an appellate court may interfere with the award.

I X

The cross-appeal against the hospital can be dealt with very
shortly. The findings nade by the trial judge applicable to
this claim which | have not reproduced but which |I have
i ndi cated are not subject to attack, provide no basis for
hol ding the hospital liable for the acts of the doctor. This
ground of appeal is accordingly w thout nerit.

The cross-appeal with respect to costs nust al so be

dism ssed. This is a matter within the discretion of the trial
judge. In denying costs to the successful party for the reasons
given by him the trial judge made no error in law or in
principle. There is therefore no warrant for this court's
intervention in this matter.
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In the result, for these reasons | would dism ss the appeal

and the cross-appeal,

both with costs.

Appeal and cross-appeal di sm ssed.
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