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Treat ment order made under s. 672.58 made w t hout consent of
person in charge of hospital as required by s. 672.62 of Code
-- Judge in nental health court making order directing that
accused be transferred "directly"” to nanmed hospital and not be
transferred to correctional facility during period of order --
| mproper to order that accused be transferred to hospital

"forthwith" or "directly” -- No evidence that accused's
ability to becone fit within 60 days woul d be jeopardi zed by
few days' delay in receiving treatnment -- Appellate court

rejecting argunent that accused's s. 7 rights under the Charter
vi ol ated by requiring consent of person in charge of hospital
as precondition to s. 672.58 order -- Canadi an Charter of

Ri ghts and Freedonms, s. 7 -- Crimnal Code, RS C 1985, c. C
46, ss. 672.58, 672.62.
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order -- Unfit accused subject of treatnent order under s.
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desi gnated hospital and that he not be taken to jail or
correctional facility prior to admssion to hospital -- Oder
made wi t hout consent of person in charge of hospital as
required by s. 672.62 of Code -- Requirenent in s. 672.62 of
Code not violating s. 7 of Charter -- "Consent"” in s. 672.62
not restricted to consent to treatnent order in general and
extending to right to decline accused as patient because of bed
shortage -- Canadi an Charter of Rights and Freedons, s. 7 --
Crimnal Code, R S.C. 1985, c. C 46, ss. 672.58, 672.62.

The accused was charged with sexual assault. He was found to
be unfit to stand trial, and a treatnent order was nade under
S. 672.58 of the Crimnal Code [page20 Jrequiring himto submt
involuntarily to anti-psychotic drug therapy. Upon being
infornmed that a bed would not be avail able for the accused for
si x days, the hearing judge ordered that he was to be taken
directly to the designated hospital and brought directly back
to court, and that he was not to be taken to a jail or
correctional facility under any circunstances. The hospital
authorities appeal ed.

Hel d, the appeal should be all owed.

There is a specialist nmental health court in downtown Toronto
that is staffed by judges with expertise in dealing with nental
health issues and is supported by nedical experts and staff
with simlar expertise. Judges in this court have expressed
under st andabl e i npatience with the tine it sonetines takes for
the accused to be transferred to nental health facilities, and
because many accused have been sent to correctional facilities
while awaiting beds at a hospital. As a result, sone orders
were witten in a nunber of contexts, including in relation to
treatment orders nmade under s. 672.58, that the accused be sent
to a nanmed nental health centre "forthwith", "directly" or
"W th no stopover in jail". This appeal concerns orders
witten in the context of treatnent orders.

Under s. 672.62 of the Code, no disposition shall be nmade
under s. 672.58 wi thout the consent of the person in charge of
the hospital where the accused is to be treated or the person
to whomresponsibility for the treatnment is assigned by the
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court. "Consent"” in s. 672.62 is not restricted to consent to
provide treatnent in a broad sense. It carries with it the
right to decline an accused as a patient because of a bed
shortage. Consent to treat an accused when a bed becones

avai lable in six days' tine is not consent to accept the
accused for treatnment forthwith. The hearing judge erred in
acting on the basis that the consent requirenent had been
satisfied.

The consent requirenent in s. 672.62 does not violate an
accused's s. 7 right as guaranteed by the Charter. Wen an
unfit accused is required to wait for a bed and is placed in a
jail that is ill-equipped to address his or her nmental health
concerns, that individual faces a risk of harmto his or her
ment al and physical health, triggering both Iiberty and
security of the person concerns. However, the consent
requi renent accords with the principles of fundanental justice.
It does not renove the s. 672.58 deci sion-nmaki ng power fromthe
judge or bestow it upon hospital adm nistrators. It provides an
i nportant procedural safeguard for the unfit accused and nust
be considered in that [ight. Mreover, there are significant
risks to patients thenselves and to nedi cal personnel, hospital
staff and others when potentially violent psychotic patients
are detained in settings where proper facilities are not
avai |l abl e. The consent requirenent permts Ontario's forensic
psychiatric facilities to co-operate in order to triage the
demands and needs of both unfit accused and NCR accused.
Finally, it is not unreasonable that an unfit accused may have
to wait on sonme occasions for a short period of tine while a
bed becones available in a designated psychiatric facility. The
funding of nental hospitals takes place in an overall policy
context that is not the purview of the courts. The consent
requi renent conplies with society's notions of procedural
fairness. It is not unconstitutionally vague or arbitrary.
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The judgnent of the court was delivered by

BLAIR J. A : --
Overvi ew

[1] The issues in this appeal expose the tension that exists
where scarce public resources do not neet the needs of nentally
i1l persons comng into contact with the justice and health
care systens.

[2] M. Conception was charged with sexual assault and,
because of his apparent nental health difficulties, found
himself in "102 Court" at Ad Gty Hall in Toronto. 102 Court
-- the Mental Disorder Court -- is a specialized court dealing
with people wwth nental health concerns who have been accused
of crimnal offences. The judges who preside there, and the
staff and nedi cal experts who assist them are know edgeabl e,
proficient and conpassionate in admnistering to the
conplexities that arise when the |aw cones face-to-face with
mental health realities. They are to be applauded for their
dedi cation and the inportant work that they do.
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[ 3] Justice Mary Hogan, who made the order under appeal, is
one of those judges. But she and her coll eagues are al so
under st andably frustrated when the nmental health care systemis
unable to provide the facilities -- in particular, the beds --
that are needed to accommpdate orders nmade where an accused
[ page23 ] person requires tinely treatnment in a nental health
facility. In this case, the tension arose when M. Conception
was made the subject of a treatnment order under s. 672.58 of
the Crimnal Code, R S.C 1985, c¢c. C46 requiring himto submt
involuntarily to anti-psychotic drug therapy follow ng a
finding that he was unfit to stand trial. The hospital
authorities to whomthe order was directed could not
accommodate hi mimedi ately because no bed was avail able for at
| east six days.

[4] The incident arose during a period when a nunber of 102
Court judges were expressing their frustration by issuing a
series of "forthwith" and "no stopover in jail" orders, either
by way of s. 672.58 treatnent orders or warrants of commttal,
in a nunber of different matters. [See Note 1 bel ow] Those
orders required nental health hospitals to accept as patients
accused persons who were nmade the subject of treatnment orders
"forthwith", w thout delay and without regard to whether the
hospitals had the beds and facilities available to treat the
patient. Sone of the orders also stipulated that the accused
were not to be sent to a correctional facility prior to being
sent to the nental health facility.

[5] The order under appeal is one of those orders. The

appellants -- the person in charge of Centre for Addiction and
Mental Health ("CAMH') and the person in charge of Mental
Heal t h Centre Penetangui shene ("MHCP') -- seek to set it aside

on the basis that the order requiring treatnent to be conducted
at "CAVH or designate (preferably OGak Ridge)" [See Note 2

bel ow] was nmade w thout the necessary consent of CAMH as
required by s. 672.62 of the Crimnal Code and in circunstances
where the hearing judge knew there were no beds avail abl e.

[6] Respectfully, while |I understand the concerns and the
rational e underlying the order, | conclude that it was not a
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proper one in the circunstances. For the reasons that follow I
woul d al | ow t he appeal .
The "Treatnment O der Regi ne"

[7] What | shall refer to as the "treatnment order reginme" is
a conponent of Part XX.1 of the Crimnal Code that deals
generally [page24 J]with persons in the crimnal |aw system who
suffer fromnental disorders. Amnongst other things, Part XX 1
provides the court with the authority to make orders for the
assessnment of nentally ill accused who may be unfit to stand
trial (unfit accused) or not crimnally responsible for an
offence as a result of a nental disorder (NCR accused), and to
make the appropriate order or enter the appropriate verdict in
the event of such an assessnent. Persons who are found unfit
for trial or not crimnally responsible for an offence fal
under the purview of the various federal review boards set up
in each province. Part XX. 1 outlines the dispositions that may
be made by courts and review boards, and the paraneters within
whi ch those dispositions are to be nade.

[ 8] Sections 672.58 through 672.62 set out a statutory
framework within which the court may conpel an unfit accused to
submt to involuntary treatnment for a period of up to 60 days.
The rel evant portions of that framework are the foll ow ng:

672.58 Where a verdict of unfit to stand trial is rendered
and the court has not nade a disposition under section 672.54
in respect of an accused, the court may, on application by
the prosecutor, by order, direct that treatnent of the
accused be carried out for a specified period not exceeding
si xty days, subject to such conditions as the court considers
appropriate and, where the accused is not detained in
custody, direct that the accused submt to that treatnent by
the person or at the hospital specified.

672.59(1) No disposition nay be made under section 672.58
unl ess the court is satisfied, on the basis of the testinony
of a nmedical practitioner, that a specific treatnent should
be adm nistered to the accused for the purpose of naking the
accused fit to stand trial.
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(2) The testinmony required by the court for the purposes of
subsection (1) shall include a statenent that the nedica
practitioner has made an assessnent of the accused and is of
t he opi nion, based on the grounds specified, that

(a) the accused, at the tinme of the assessnent, was
unfit to stand trial;

(b) the psychiatric treatnent and any other rel ated
medi cal treatment specified by the nedica
practitioner will |ikely make the accused fit to
stand trial within a period not exceeding sixty
days and that w thout that treatnent the accused is
likely to remain unfit to stand trial;

(c) the risk of harmto the accused fromthe
psychiatric and other related nedical treatnent
specified is not disproportionate to the benefit
anticipated to be derived fromit; and

(d) the psychiatric and other rel ated nedical treatnent
specified is the least restrictive and | east
intrusive treatnment that could, in the
ci rcunst ances, be specified for the purpose
referred to in subsection (1), considering the
opinions referred to in paragraphs (b) and (c).

[ page25 ]

672.62(1) No court shall make a disposition under section
672.58 without the consent of
(a) the person in charge of the hospital where the
accused is to be treated; or
(b) the person to whomresponsibility for the treatnent
of the accused is assigned by the court.

(2) The court may direct that treatnment of an accused be
carried out pursuant to a disposition nade under section
672.58 without the consent of the accused or a person who,
according to the laws of the province where the disposition
is made, is authorized to consent for the accused.

Background and Facts

[9] On April 13, 2010, M. Conception appeared in 102 Court
for a hearing to determ ne whether he was fit to stand trial.
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After considering the expert nedical evidence and the
subm ssions of counsel, the hearing judge found himunfit. The
Crown then sought a treatnent order under s. 672.58.

[10] Dr. Waisman, the forensic psychiatrist on call at 102
Court that day, was recalled and questioned on the treatnment
order issue. He testified that the criteria for such an order
were nmet: M. Conception was likely to remain unfit w thout
treatment; treatnment was likely to make himfit for tria
wi thin 60 days; the anti-psychotic treatnment proposed was the
| east intrusive that could be given in the circunstances and
was not di sproportionate to the expected benefits; the side
ef fects were nmanageabl e; and M. Conception had responded wel |
to treatnent in the past. As the charge against himconcerned a
sexual ly-rel ated assault of a CAWVH staff nenber, Dr. Wi sman
felt that M. Conception's treatnent could be carried out nore
appropriately at OCak Ridge.

[11] G ven the evidence and an existing arrangenent that CAWH
and the hospitals woul d generally accept persons who were nade
the subject of treatnent orders, subject to bed availability,

t he hearing judge indicated that she woul d nake such an order
in M. Conception's case. Wiat foll owed provides an

il lum nating wi ndow t hrough which the tension between the court
and the governnent and hospitals surrounding forensic

psychi atric resources may be under st ood.

[ 12] Based on information obtained froma representative of
CAMH who was in court, the Crown advi sed the hearing judge that
there would not be a bed available for M. Conception in a
desi gnated psychiatric facility until April 19, six days |later.
MHCP, of which OGak Ridge is a part -- the preferred "designate"
[ page26 ]in this case, given Dr. Waisman's opinion -- woul d
have a bed avail able on the 19th.

[13] The hearing judge's response to this news was succinct:
"Ch, that is great."

[ 14] Perhaps detecting a note of exasperation in the judge's
voi ce, and no doubt having in m nd the context of other
"forthwith" treatnent orders nmade in the 102 Court, Crown
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counsel nmade subm ssions designed to explain the delay. She
acknow edged that the situation was not ideal, but stressed
that hospital adm nistrators needed to be able to determ ne who
requires priority of treatnent.

[ 15] The hearing judge was not persuaded. She asked why she
should leave it up to hospital adm nistrators to determ ne
priority, observing that she did not nmake treatnent orders
lightly, but "if someone is in such a condition that they have
to be the subject of a treatnent order, where they are being
forced to take nedication . . . and | have nade that
determ nation, based on the expert evidence | have heard, then
that means now, it does not nean that a treatnment order is
necessary next Monday or that, you know the correctional
facilities will try to do whatever they can try to do in the
interin (enphasis added).

[16] In the course of a further dial ogue, Crown counsel
poi nted out that because there was a shortage of beds, the
problemw th giving M. Conception priority would be that
soneone el se who needed that bed woul d be displaced. In these
ci rcunst ances, she submtted again, it should be hospital
adm ni strators who make those kinds of treatnent choices. The
hearing judge remained firm

Then why don't we | eave making treatnment orders to hospital
adm ni strators, we do not; we do not. You know, it is a very
serious order that is made and it has to cone to a court
where expert evidence is heard, where a judge has to be
satisfied that the statutory criteria has been satisfied and
that it is required now, and if that is the situation then

-- and we do not take that seriously then | eave everything to
hospital adm nistrators, but we do not.

As | say, | make orders that people against . . . their wll
have drugs adm nistered to them That is extraordinarily
serious and we do that because we feel it is absolutely
necessary and that neans now, not a week from now and |
understand that, as | have said, and | do not do it lightly
when | do things like this, but | understand it does create
di sruption. But, you know, it would probably be better if he
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isin a bed in the hall of a psychiatric hospital than if he
is in the nmedical unit not getting what | have been told is
absol utely necessary treatnent for, you know, a week.

So if you ook at the priorities and what is better, not
i deal , but you know at least he is in a hospital and not a

jail and I do not understand -- if you are saying to ne, it's
okay, and you are saying it is not ideal but you are saying
it is okay to have himwait a week. Well, if it is okay to

have himwait a [ page27 ]week then we should not be asking
for treatnment orders today and | should not be making them
it is not okay.

[17] The debate ended with the foll ow ng exchange:

The Crown:

But what |'m saying though Your Honour is that the practi cal
reality is that sonmeone who woul d have gotten their bed today

for a treatnent order made by another judge is now not going
to get their bed.

The Court:
Well, | feel badly about that, but | amnot in a position to,
quite frankly -- well for one thing, firstly with that

argunent | do not know that in fact that is reality, that
there i s soneone else that a judge has ordered to have a

treatnment order today. | do not know . . . where they would
sit interns of M. Conception; in terns of priority, if one
had to do that, | have none of that information, but

regardless it is about tine the Province provided sufficient
beds to deal with our nmental health needs and it is not going
to happen if | -- you know, if we are prepared to do

sonet hing as serious as nmake treatnent orders and then say,
but it is okay they can sit in a jail bed. That is not
appropriate. W have a nental health systemhere that is
supposed to treat people and you know ordering treatnent
orders is one of the nost serious things we can do in terns
of the nental health system and yet we cannot seemto provide
a bed for themto get treated in and that is totally
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unacceptable. And | understand the argunment but it is not an
argunent that carries any weight with me when it conmes to
treatment orders.

(Enmphasi s added)

[18] In the result, the hearing judge issued a treatnment
order requiring that M. Conception be conveyed to "CAMH or
designate (preferably Gak Ridge)" to receive treatnent for the
purpose of making himfit to stand trial, for a period of up to
60 days. The order also directed that he remain in custody at
CAMH or designate and that he "be taken directly from Court to
t he designated hospital and from|[the] hospital directly back
to Court. Accused is not to be taken to a jail or correctional
facility under any circunstances pursuant to this order."

[19] Correctional authorities conplied. CAVH coul d not
accommodate M. Conception's needs because it did not have an
avai l abl e bed and it was too dangerous to try to squeeze himin
when no bed was avail able. MHCP did not have a bed avail abl e
for another six days. Nonetheless, in view of the order, Court
Services delivered M. Conception to MHCP at about 10:00 p.m
on the day the order was made, and left himin a hallway.

[20] In the end, M. Conception received treatnent at MCP
The hearing judge's order was stayed under the Crim nal Code
when the hospitals' appeal was |aunched and Lang J. A. nmade an
order, with everyone's agreenent, that he be treated at MICP
where he had been taken, notw thstanding the effect of the
appeal had been to stay the order. M. Conception was treated.
[ page28 ] He returned to court. The charges against himwere
ultimately stayed in June 2011
Moot ness

[ 21] Because the charges agai nst M. Conception have been
dealt with, there is a question whether the court should refuse
to hear the appeal on the basis that it is noot. Al counsel
urge us to decide the appeal, and | am persuaded that we shoul d
do so.

[ 22] Al though the issues raised are factually noot, the |egal
i ssues raised are inportant. Mreover, they are "'capabl e of
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repetition, yet evasive of review ": Mazzei v. British Col unbia
(Director of Adult Forensic Psychiatric Services), [2006] 1
S.CR 326, [2006] S.C.J. No. 7, 2006 SCC 7, at para. 15. A
court may deal with a npot issue in such circunstances.

[ 23] Here, the clash between the hearing judge's desire to be
able to make treatment orders on a "forthw th/no stopover in
jail" basis and the hospitals' need to refuse consent when they
are unable to accept an inmmedi ate referral has been a recurring
theme in the Ontario Court of Justice. Sone clarification of
t hese i ssues may be of assi stance.

Fresh Evi dence

[ 24] The parties have co-operated in filing a conprehensive
brief of fresh evidence to provide a record for the
constitutional argunent raised for the first tinme on the
appeal . The fresh evidence consists of
(a) testinmony fromtwo experienced forensic psychiatrists

concerning the inplications of wait tinmes for the treatnent
of unfit accused people who are to receive involuntary
treatment and whether waiting for a hospital bed woul d have
a serious deleterious effect on them and outlining as well
t he nedi cal services available in correctional facilities
and the efforts nade by hospitals to prioritize such people
needi ng hospital adm ssion;

(b) testinmony fromthe person in charge of CAMH, describing and
outlining

(1) its funding;
(1i) its provision of an on-site psychiatrist on a daily
basis to perform assessnents;
(ti1) its provision of an adm nistrator to coordi nate and
advi se on bed availability across the province;
[ page29 ]
(tv) its facilities for treating such patients;
(v) the manner in which that treatnent is prioritized,
and why;

(c) testinmony fromofficials in the Mnistry of Health and
Long-Term Care and the Mnistry of Conmmunity Safety and
Correctional Services, and a correctional officer,
providing further details about hospital adm nistration and
funding and the nedical treatnent avail able, or not
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avail able, in corrections settings.

[ 25] Counsel agree that we should consider the fresh evidence
and | accept that position. The fresh evidence creates a record
for assessing the constitutional challenge that, as noted
above, is raised for the first time by am cus curiae on appeal .
The fresh evidence al so provi des hel pful background about the
mental health facilities available in the province to respond
to the needs of accused persons who find thensel ves under the
unbrella of Part XX. 1 of the Crim nal Code.

Anal ysi s

[ 26] The appellant hospitals submt that the hearing judge
erred in granting the treatnent order because they had not
provi ded the requisite consent to such an order under s.
672.62. They further contend that she erred in issuing a
"forthwi th" order when she knew that the hospitals would not
have the capacity to treat M. Conception for up to six days.
I n response, am cus argues that the appellants had i ndeed
provi ded the necessary consent to treatnent -- the timng of
when that treatnent was to commence being sinply a detai
-- but, in any event, that the consent requirenent in s. 672.62
i's unconstitutional because it violates M. Conception's s. 7
rights under the Canadian Charter of Rights and Freedons. The
respondent Attorney Ceneral and the appellants support the
constitutionality of the consent requirenent. The respondent
Attorney Ceneral also supports the appellants' position that
t he hospitals had not provided an operative consent.

[27] As hel pful as M. Burstein's subm ssions as am cus have
been, | take a different view. In ny opinion, the hospitals had
not provided their consent to a treatnment order disposition,
and the Crimnal Code requirenment that they do so is not
unconstitutional. | arrive at these conclusions for the
follow ng reasons. [page30 ]

The consent requirenent under s. 672.62 was not net
[ 28] As am cus contends, there was never any doubt, at one

| evel, that CAVH or its designate, MHCP, woul d accept M.
Conception as a patient pursuant to a treatnent order. A
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menor andum of under standi ng was in place between CAVH and the
102 Court, and by its ternms CAVH provided a form of general
consent to the placenent and treatnent of accused persons
subject to s. 672.58 treatnent orders (and ot her dispositions
provided for under Part XX. 1 of the Crimnal Code). M.
Burstein argues that "consent"” as contenplated by s. 672.62
means only that the hospital agrees to provide treatnent in a
broad sense, that is, that it acknow edges it has the skill and
ability to admnister the treatnment called for in the order and
agrees that the treatnent is appropriate. He submts that the
need for "consent” in this context does not carry with it the
right to decline on the basis of a bed shortage.

[29] | disagree. In ny opinion, it is inmplicit in the
unbrella consent provided that the hospitals will have the
necessary facilities, personnel and in-patient beds avail abl e
at the tinme the order becones operative, to enable themto
provide the treatnment required in a manner that is effective
and ensures the safety of the patient, the nedical and hospital
staff, and the other patients at the hospital. As Dr. Sinpson,
the person in charge of CAWH, said, when CAMH withholds its
consent because of the unavailability of a bed, it does so for
reasons of safety.

[30] Consent to treat a patient when a bed becones avail abl e
in six days' time is not a consent to accept the patient for
treatment forthwith. The hearing judge erred in acting on the
basis that the consent requirenent had been satisfied in these
ci rcunst ances.

The consent requirenent in s. 672.62 does not violate s. 7 of
the Charter

[31] In addition, | amsatisfied that the "consent™
requirenent in s. 672.62 of the Crimnal Code does not violate
s. 7 of the Canadian Charter of Rights and Freedons. | say this

because even if a hospital's refusal to admt an unfit accused
for a s. 672.58 treatnment order imredi ately engages the accused
person's right to |iberty and security of the person as
contenplated by s. 7, the unfit accused is deprived of those
rights in a manner that accords with the principles of
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fundanental justice.

[32] In Canada (Attorney CGeneral) v. Bedford (2012), 109 OR
(3d) 1, [2012] O J. No. 1296, 2012 ONCA 186, this court
summari zed the proper approach to a s. 7 claim at paras.
88-89: [page3l ]

Al t hough the | anguage of the English version of s. 7 m ght
suggest otherw se, the case | aw has established that s. 7
creates a single constitutional right: the right not to be
deprived of life, liberty and security of the person except
in accordance with the principles of fundanental justice.
There is no freestanding right to life, liberty and security
of the person. Legislation that limts the right to life,
liberty and security of the person wll attract s. 7
scrutiny. It wll, however, survive that scrutiny and avoid
judicial nullification unless it is showm to be contrary to
the principles of fundanental justice.

An applicant alleging a breach of s. 7 nust denonstrate on
t he bal ance of probabilities that: (1) the chall enged
legislation interferes with or limts the applicant's right

tolife, or the right to liberty, or the right to security of

the person; and (2) that the interference or limtation is
not in accordance with the principles of fundanental justice.
(Gtations omtted; enphasis in original)

The right to liberty and the security of person

[33] Section 7 of the Charter ensures that:

7. Everyone has the right to life, liberty and security of
person and the right not to be deprived thereof except in
accordance with the principles of fundanental justice.

[34] | accept that M. Conception's s. 7 rights may be
engaged by the hospitals' refusal to consent to a "forthwith"
treatment order under s. 672.62. It is well-established that
detention and a threat of inprisonnent can engage a person's
liberty interest, as can a continuation of the deprivation of
liberty: see Canada (Attorney Ceneral) v. PHS Community
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Services Society, [2011] 3 SSC R 134, [2011] S.C. J. No. 44,
2011 SCC 44, at para. 90; Cunninghamv. Canada, [1993] 2 S.C. R
143, [1993] S.C.J. No. 47, at para. 10; Dumas v. Leclerc
Institute, [1986] 2 S.C R 459, [1986] S.C.J. No. 61, at p. 464
S.CR For nentally ill accused, the threat of inprisonnment my
al so trigger particular security of person concerns. It is
generally accepted that "the right to security of the person
protects 'both the physical and psychological integrity of the
i ndi vidual"": New Brunswi ck (Mnister of Health and Community
Services) v. G (J.), [1999] 3 SS.C R 46, [1999] S.C.J. No. 47
at para. 58. Further, the Suprene Court of Canada has hel d that
| aws i npedi ng access to nedical care can engage security of the
person concerns: see Chaoulli v. Quebec (Attorney Ceneral),
[2005] 1 S.C.R 791, [2005] S.C.J. No. 33, 2005 sSCC 35; R

v. Morgentaler, [1988] 1 S.C.R 30, [1988] S.C.J. No. 1; PHS
Communi ty Services Society.

[35] Unfit accused in need of treatnent who cannot be pl aced
in a forensic nental health facility are typically remanded to
wait in jail and, as am cus points out and the fresh evidence
reveals, Ontario jails are not ideally equipped to deal with
t he [ page32 ]|special needs of nentally ill inmates. \Wile sone
Ontario detention centres do have basic facilities available to
assist inmates with nental health concerns, jails are sinply
not designed to respond effectively to such special needs.
Jails provide fewer opportunities for the nmentally ill to
obtain sonetines-urgently needed psychiatric hel p, and
i ncarceration generally poses an enhanced risk to the nental
health of nentally ill inmates, in conparison to housing in a
psychiatric facility suited to neeting those needs.

[36] No one quarrels with the observation that severely
mentally ill accused should not be housed in jail facilities.
In R v. Phaneuf (2010), 104 OR (3d) 392, [2010] O J. No.
5631, 2010 ONCA 901, at para. 28, this court recognized the
ri sks invol ved:

There can be no doubt that the incarceration of nentally il
persons in a jail setting risks further deterioration of
their mental state and potentially places themat real risk
of physical harm

2012 ONCA 342 (CanLli)



[37] As outlined in the fresh evidence, there are significant
di fferences between the type of treatnent available to an unfit
accused who is tenporarily detained in a jail facility pending
the availability of a bed in a psychiatric facility and the
treatnment that is afforded to an unfit accused in CAVH or MHCP
or another such facility. There is universal acceptance that
the latter is the preferred route. Wen a facility with a
Speci al Needs Unit [See Note 3 bel ow] does not have space in
the unit, and in other jails that do not have such units, the
mentally ill person is comonly (although not always) held in
segregation. The evidence indicates this experience can
exacerbate their synptons, lacking as it does the "therapeutic
quiet" offered to agitated psychotic patients in a psychiatric
facility.

[ 38] Accordingly, when an unfit accused is required to wait,
and is placed in a jail that is ill-equipped to address his or
her mental health concerns, that individual faces a risk of
harmto his or her nental and physical health, triggering both
liberty and security of the person concerns.

[39] The purpose of the treatnment order regine in the
Crimnal Code is to restore an unfit accused's fitness to stand
trial as expeditiously as possible, thus enabling the trial
process to proceed in a tinely fashion and, in turn, enhancing
both the accused's fair trial and other Charter rights and
society's interest is seeing that crimnal matters are di sposed
of on their nerits. [page33 ] Experience shows that the majority
of accused who are the subject of treatnment orders suffer from
a serious psychotic illness, such as schi zophrenia, schizo-
affective disorder or bipolar disorder. Experience also
shows they can often achieve a return to fitness for trial
t hrough the adm ni stration of anti-psychotic drug treatnent for
a period of 30-60 days: hence, the 60-day limt on a s. 672.58
order.

[ 40] Except for individuals experiencing their first
psychoti c epi sode (who make up a very small proportion of those
accused who are found to be unfit for trial), there was no
consensus between the psychiatrists who gave fresh evi dence
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that a delay in treatnent of even a matter of days woul d have
an adverse effect on treatnent outcone. At the sane tine, there
is general agreenent that individuals who are psychotic should
be treated as soon as possi bl e because it may be that the

| onger a person is left untreated, the nore resistant that
person's illness can becone to |ater treatnent. Consequently,
any delay in treatnent, once an order is made, is a natter of
concern.

[41] While what happens in practice nmay often be sonething
el se, in theory the delay resulting froman absence of consent
leads to a simlar delay in comenci ng and conpl eti ng
successful treatnent, which may result in a postponed
decl aration of fitness, and therefore, a delay in the renewal
of the trial process and the ultimate trial determ nation. This
extended delay and its acconpanying forced "stopover" in a
detention centre not fully equipped to neet the needs of
mentally ill inmates prolongs the unfit accused' s deprivation
of liberty, and does so in an environnent that may well be
characterized by significant infringenments on the individual's
security of person interests, as the fresh evidence indicates.

[42] That is sufficient to engage s. 7 of the Charter, and |
turn now to the question that has consuned nost of the debate.
Is the unfit accused deprived of his or her s. 7 rights in
t hese circunmstances in a manner that does not accord with
princi ples of fundanental justice?

The principles of fundamental justice

[43] Am cus argues that the consent requirenment in s. 672.62
violates the principles of fundanmental justice because it is
procedurally unfair and because it is constitutionally vague
and arbitrary.

Procedural fairness

[ 44] Am cus argues that the consent requirenment
unconstitutionally del egates the power to deci de whether to
make a [ page34 ]Jtreatnent order under s. 672.58 to hospital
adm nistrators, in effect giving hospital authorities a "veto"
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over the judge's decision and thereby permtting an unfit
accused's s. 7 interests to be determ ned by soneone other than
t he presiding judge and wi thout affording an opportunity for
the accused to be heard. | disagree.

[ 45] The consent requirenent does not renove the s. 672.58
deci si on-maki ng power fromthe judge or bestow such authority
upon hospital adm nistrators. The deci sion whether to nmake such
an order remains that of the hearing judge, based upon the
evi dence before himor her. The requirenment for hospital
consent is one of the paraneters within which that decision
nmust be made, in order to accommobdat e consi derations on the
medi cal side of the treatnent order equation. These
consi derations are of considerable inportance in ensuring that
the court strikes the right bal ance between an individual's
right to refuse nedical treatnent and the state's power to
i npose such treatnent. In nmy opinion, when the treatnent order
regine is viewed as a whole, there is no violation of the
princi ples of fundanental justice.

[46] For a rule or principle to constitute a "principle of
fundanmental justice" within the neaning of s. 7 [R v. Ml no-
Levine; R v. Caine, [2003] 3 SSC.R 571, [2003] S.C.J. No.
79, 2003 SCC 74, at para. 113],

it must be a | egal principle about which there is
significant societal consensus that it is fundanental to the
way in which the | egal systemought fairly to operate, and it
must be identified with sufficient precision to yield a
manageabl e standard agai nst which to neasure deprivations of
life, liberty or security of the person.

[47] There can be no dispute that sone of the principles
relied upon by amcus in this debate are principles of
fundamental justice. Decisions that risk depriving an
i ndividual of his or her rights to liberty and security of the
person under s. 7 ought to be nmade by a conpetent tribuna
applying the law to the evidence presented before it, and the
i ndi vidual has the right to be heard and to present his or her
case in such circunstances. As the Suprene Court remnds us in
Char kaoui v. Canada (G tizenship and Inmgration), [2007] 1
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S.C.R 350, [2007] S.C.J. No. 9, 2007 SCC 9, at para. 48: [See
Note 4 bel ow] [page35 ]

Si nce Bonhamis Case [(1610), 8 Co. Rep. 113b, 77 E. R 646],
t he essence of a judicial hearing has been the treatnent of
facts reveal ed by the evidence in consideration of the
substantive rights of the parties as set down by |aw.]
[Ctation omtted]

[ 48] However, these principles are not violated by the
consent requirenent in s. 672.62. The hearing judge makes the
determ nati on whether an unfit accused should be subjected to a
treatnment order, applying the law to the evidence |ed. The
unfit accused has the right to be heard, to present evidence
and to make subm ssions. The fact that a hospital is
tenporarily unable to provide operative consent to treatnent
because of a shortage of beds does not change this, although it
may have an inpact on the timng of the treatnent and it may
expose the unfit accused to circunstances that inpinge upon his
or her s. 7 rights, as outlined above.

[49] The jurisprudence is clear, noreover, that principles of
fundanental justice enconpass not only the accused's interests
but al so collective, societal interests, and that an accused
person is not entitled to the nost favourabl e procedures
possible. In R v. MIls, [1999] 3 S.C R 668, [1999] S.C J.
No. 68, the Supreme Court of Canada summari zed the body of |aw
reflected in that statenent in the follow ng passage, at para.
72:

[ T] he principles of fundanmental justice do not entitle the
accused to "the nost favourable procedures that could

possi bly be imagined": R v. Lyons, [1987] 2 S.C.R 309, per
La Forest J., at p. 362. This is because fundanental justice
enbraces nore than the rights of the accused. For exanpl e,
this Court has held that an assessnent of the fairness of the
trial process nmust be made "from the point of view of
fairness in the eyes of the comunity and the conpl ai nant"”
and not just the accused: R v. EE (AW), [1993] 3 S.CR
155, per Cory J., at p. 198. In a simlar vein, MLachlin J.,
in Seaboyer, [R v. Seaboyer, [1991] 2 S.C R 577], at p.
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603, stated:

The principles of fundanmental justice reflect a spectrum of
interests, fromthe rights of the accused to broader
soci etal concerns. Section 7 nmust be construed havi ng
regard to those interests and "agai nst the applicable
princi ples and policies that have animated | egislative and
judicial practice in the field" (Beare, [1988] 2 S.C R
387], at pp. 402-3 per La Forest J.). The ultimate question
is whether the legislation, viewed in a purposive way,
confornms to the fundanental precepts which underlie our
system of justi ce.

(Enmphasi s added)

[ 50] Subject to the vagueness argunment to which | wll
return, the consent requirenent in s. 672.62 responds to a
nunber of broader societal considerations as well as to the
needs of the individual unfit accused, and in that way does not
run afoul of the principles of fundanental justice.

[51] First, there is a general reluctance in law to conpel a
medi cal practitioner or hospital authorities to adm nister

[ page36 Jtreatnment. This approach is evident in such
decisions as J (a mnor) (wardship: nedical treatnent) (Re),
[1992] 4 AIl ER 614 (C.A); Rotaru v. Vancouver GCeneral
Hospital Intensive Care Unit, [2008] B.C. J. No. 456, 2008 BCSC
318; Rasouli (Litigation Guardian of) v. Sunnybrook Health
Sci ences Centre (2011), 105 O R (3d) 761, [2011]] O J. No.
1100, 2011 ONSC 1500 (S.C. J.), affd (2011), 107 OR (3d) 9

[ 2011] O J. No. 2984, 2011 ONCA 482, |leave to appeal to
S.C.C. granted Cuthbertson v. Rasouli (Litigation CGuardian),
[2011] S.C.C A No. 329. The consent requirenent of s.
672.62 respects that inportant societal notion.

[ 52] Secondly, although the effect of s. 672.58 is to
overcone the common law s unwi |l | ingness to conpel soneone to
submt involuntarily to nedical treatnent, the consent
requirenent in s. 672.62 provides an inportant safeguard for
the unfit accused. A treatnent order is, initself, a profound
interference with the unfit accused's security of the person.
The consent requirenent ensures that the designated psychiatric
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facility has the necessary bed and staff ready to execute the
treatment order safely. Rather than stripping the hearing judge
of authority, this requirenment provides the hearing judge with
sonme assurance that the treatment order process is initiated
and nore likely to produce positive results.

[53] In this context, the consent requirenent is but one of
several preconditions incorporated by Parlianent into the
treatment order regine in order to safeguard the accused's
interests. These protections include that a nedical
practitioner must first assess the accused and then testify
before the court. Further, the accused has the opportunity to
chal | enge the application and bring evidence to challenge it:
see Crimnal Code, ss. 672.59(1) and (2), 672.6(1) and (2),
672.61, and 672.62(1)(a) and (b).

[ 54] Thus, the consent requirenent in s. 672.62 is one of a
nunber of conponents -- albeit a crucial one -- within a broad
| egi sl ati ve package designed to provide safeguards for the
accused and to preserve procedural and substantive fairness to
the accused in relation to s. 672.58 treatnment orders. It nust
be considered in that |ight.

[55] Thirdly, as the fresh evidence denonstrates, there are
significant risks to patients thenselves and to nedi cal
personnel, hospital staff and others when potentially violent
psychotic patients are detained in settings where proper
facilities are not available. In the words of Dr. Sinpson, "if
CAVH is full to capacity, we cannot safely accept any nore
patients until a bed is vacated. Consequently, a 'forthwth'
order cannot be safely [page37 ]J]accompdated, if 'forthw th'
is interpreted to nean 'imedi ately'" (enphasis added).

[ 56] Fourthly, the consent requirenment permts Ontario's
forensic psychiatric facilities to co-operate in order to
"triage" the demands and needs of both unfit accused and NCR
accused. On the evidence, CAVMH is central to this initiative.
Dr. Sinpson explained that CAVH participates in a nulti-party
subcomm ttee regarding warrants of commttal; provides
psychiatrists to go to 102 Court to conduct fitness assessnents
and assist in diverting nentally ill patients out of the
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forensic system participates in the provincial bed registry
for forensic assessnents beds; and sends an adm nistrator to
102 Court virtually every day to assist in finding forensic
pl acenents for accused persons.

[57] This court has previously recognized that the conpeting
demands within the psychiatric hospital environnent
-- generally involving matters not wthin the know edge of the
courts -- are factors to be taken into account when maki ng an
order transferring an NCR patient fromone institution to
anot her: see Beauchanp v. Penetangui shene Mental Health Centre
(Adm nistrator), [1999] O J. No. 3156, 138 C.C.C. (3d) 172
(C A ), at para. 38; The Person in Charge of Mental Health
Centre Penetangui shene v. HMQ Thonas Rea, The Person in Charge
of Centre for Addiction and Mental Health, unreported, Novenber
13, 1999, Toronto, C50716 (Ont. C. A ). | see no reason why the
sanme consi derations should not apply in the context of
treatment orders. The consent requirenent of s. 672.62 nerely
incorporates theminto the statutory franmework governing such
orders.

[58] Finally, it is not unreasonable that an unfit accused
may have to wait on sone occasions for a short period of tine
whil e a bed becones avail able in a designated psychiatric
facility. As Robin N cholas, the manager, forensic outpatient
service and the court |iaison for CAVH at 102 Court, deposed,
the effect of "forthwth" orders such as the one nade here

is to conpel designated facilities to provide i medi ate
service to a specific accused and nmay j eopardi ze and

di sadvant age ot her individuals who are al so the subjects of
judicial orders and who are awaiting adm ssion to designated
psychi atric beds. Acconmodati on of orders such as this
invariably results in displacenment of other accused.

[59] Undesirable as this may be at one level, unfit accused
and NCR accused do not have a nonopoly on scarce public
resources to the exclusion of all others -- including other
simlarly situated accused, other nentally ill patients and al
ot her services governnents are called upon to provide. The
fundi ng of nental [page38 ]Jhospitals takes place in an overal
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policy context that is not the purview of the courts,
frustrating as that may be at tines for those working in the
system and as conpelling as the policy argunents nmay be for
nore funding in this area.

[ 60] Justice Nordhei mer expressed simlar sentinents while
dealing with anot her skirm sh between the judges of 102 Court
and the hospitals: see Centre for Addiction and Mental Health
v. Al -Sherewadi, supra. In that case, the court's imedi ate
concern was that M. Al-Sherewadi was going to be housed in a
police division holding cell which had no nedical treatnent of
any kind avail abl e. However, Nordheiner J.'s observations al so
touched on broader issues, including the difficulties faced by
personnel involved on both the justice and nedical sides of
t hese i ssues and the need to adopt a reasonabl e approach that
recogni zes the conflicting policy demands in dealing with them
| fully subscribe to his observations, at paras. 12, 14 and 15
of his reasons:

| understand that the issuance of warrants of commttal may
reflect a | evel of frustration by judges, who regularly deal
w th persons who have nental health issues, with the fact
that the Province does not provide an adequate nunber of

hospi tal spaces for the treatnent of persons who are involved
in the crimnal justice system but who have nental health

i ssues. That situation is troubling. Having to deal wth it
on a regul ar basis, even the human inpact, is understandably
trying. It does not, however, seemto nme that the current
situation is the appropriate way of addressing that
frustration. It nmay be apparent to any reasonabl e and
sensi bl e person that, once a finding of a mental health issue
is made, the appropriate place for the person to be housed is
in a hospital setting where appropriate steps can be taken to
assi st the person. It should be self-evident that detention
facilities are not well equipped to handle these persons|.]

It seens to me that the solution to at |east part of this
problemis to recognize that there nust be sone all owance of
time for the inplenentation of treatment for these
i ndi viduals. Neither an accused person nor a court can
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reasonably expect that treatnent facilities will be available
i mredi ately upon a determ nation that the accused person
suffers froma serious nental illness. Sone reasonabl e period
of time nust be allowed for the systemto acconmodate the
needs of these individuals. Just as a person who is arrested
cannot expect an immedi ate bail hearing, or a person who is
charged with a crimnal offence cannot expect an imedi ate
trial, simlarly, a person who is found to have a nental

i1l ness cannot expect imrediate treatnent. To hold otherw se
is to insist on a systemof perfection that is unrealistic in
any normal society. It fails to take into account that there
are conpeting demands for the expenditure of public funds and
that the Governnent is required to make fair and reasonabl e
all ocations of those funds anong these conpeti ng demands

-- decisions that are not susceptible to being overridden by
the courts.

Recogni zing those realities is not to be equated with any
suggestion that the needs of such people can be ignored or
pushed to the side for |lengthy [page39 ]periods of tine,
however. It remains the duty of the court to nonitor
conpliance with any order that the court makes. But it
requires that an all owance of a reasonable period of tinme for
conpliance with the order be permtted. It is only after that
reasonabl e period of time has expired, and conpliance has not
been made, that a court is justified in taking nore direct
and vi gorous action.

[61] It is worth nmentioning at this point that the principal
function of a s. 672.58 order is not nedical but |egal.
Treatment orders are nade for the sole | egal purpose of making

an accused fit to stand trial on crimnal charges. They are not

intended to be therapeutic or for the nedical benefit of the
unfit accused in the broad sense.

[62] Fromthe comrents nmade by the hearing judge, and cited
earlier in these reasons, it is clear that she was justifiably
concerned that M. Conception's treatnment was nedically
necessary and, therefore, could not be delayed for even a few
days. This is understandabl e and comendabl e, even w t hout
demandi ng perfection, as no one here does. Nobody wants to see
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a vulnerable, nentally ill person sent to jail when they should
be in a hospital.

[ 63] However, it is not the function of the hearing judge to
ensure that the unfit accused obtains the nedical treatnent he

or she may so badly need in general. It is the chief function
of the hearing judge to preserve the integrity of the |egal
process by ensuring -- on proper nedical evidence concerning

the unfit accused's nental state, as called for in s. 672.59(1)
-- that the unfit accused receives the nedical treatnent
necessary to render himor her fit to stand trial as soon as
practicabl e.

[64] Here, there was no evidence that a six-day delay in
starting treatnent mght inpair the |ikelihood of M.
Conception's becomng fit to stand trial within the 60-day
statutory wi ndow provided in s. 672.59(2). Wre there such
evi dence and a consent to a forthwith order still not
forthcom ng, or were there a legitinmate concern that a del ay
woul d infringe the unfit accused's right to be tried within a
reasonable time under s. 11(b) of the Charter, different
considerations mght apply and there m ght be a basis for a
one-of f exenption permtting a "forthw th" order dispensing
wi th hospital consent on constitutional grounds. But that is
not the case here, and we need not deal with such an
eventuality in disposing of this appeal.

[65] In the end, | amsatisfied that the consent requirenent
ins. 672.62 does not violate M. Conception's s. 7 rights in a
fashion that fails to respect the principles of fundanental
justice. It conplies with society's notions of procedural
fairness. Indeed, the consent requirenent is an inportant
safeguard built into the [page40 Jregine to ensure that the
order is made in circunstances where it is capable of being
i npl enent ed.

[66] To adopt the | anguage of R v. Seaboyer, [1991] 2 S.CR
577, [1991] S.C.J. No. 62, at p. 603 S.C. R, the consent
requirenent in the treatnment order reginme "viewed in a
pur posi ve way, confornms to the fundanmental precepts which
underlie our systemof justice". It does not violate s. 7 on
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t hat basi s.

| s the consent requirenent vague and arbitrary?

[67] Am cus' final argunent is that s. 672.62 provides no
criteria governing when a hospital may justifiably withhold its
consent to accept an unfit accused who is the subject of a
treatnent order. It therefore infringes the unfit accused' s s.
7 rights because it is inpermssibly vague and open to
arbitrary decisions. | would not give effect to this argunent.

[68] As the Supreme Court of Canada noted in Wnko v. British
Col unmbi a (Forensic Psychiatric Institute), [1999] 2 S.C R 625,
[1999] S.C.J. No. 31, at para. 68:

Alaw wll only be found to be unconstitutionally vague if it
so | acks precision that it does not give sufficient guidance
for legal debate: R v. Nova Scotia Pharnmaceutical Society,
[1992] 2 S.C.R 606 at pp. 638-40 . . . Laws nust of
necessity cover a variety of situations. Gven the infinite
variability of conduct, it is inpossible to draft |aws that
precisely foresee each case that mght arise. It is the task
of judges, aided by precedent and considerations |ike the
text and purpose of a statute, to interpret |aws of general
application and deci de whether they apply to the facts before
the court in a particular case. This process is not in breach
of the principles of fundanental justice; rather, it is in
the best tradition of our system of justice.
(Enmphasi s added)

[ 69] The consent requirenent under s. 672.62 does not "so
[lack] in precision as not to give sufficient guidance for
| egal debate". The legal notion of "consent", and the nyriad of
guestions that can surround it, are well-known in many areas of
both the crimnal and civil |aw. Judges have been dealing with
them for generations. Consent and the issues surrounding it are
concepts perfectly capable of being interpreted in their
speci fic context.

[70] In addition, while it is true that a proposed treating
hospital is left wwth some flexibility when granting or
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wi t hhol di ng consent, that flexibility is not absolute, nor is
the s. 672.62 consent requirenent conpletely open-ended. The
consent requirenment nmust be viewed in context. Ontario has a
broad | egislative and regul atory framework that governs the
conduct of hospital authorities and nedical practitioners in
relation to the acceptance and treatnent of patients. Exanples
i nclude the [page4l |Mental Health Act, RS O 1990, c. M7,
the Public Hospitals Act, RS . O 1990, c. P.40, the various
heal t h professions acts and the regul ati ons under all of these
statutes. Parlianment was entitled to decide to | eave the

medi cal conponent of the treatnent order reginme to these
authorities and nedical practitioners, and crafted the rel evant
provi sions of the Crim nal Code accordingly. The consent

requi renent therefore operates within the paraneters set by
this regulatory structure.

[71] It follows that hospital authorities and their
professional clinical staff working under Part XX. 1 of the
Crim nal Code do not have an unfettered, standardl ess freedom
to withhold consent arbitrarily, unreasonably or subject to
whi ns of inconvenience. For exanple, the forensic psychiatric
hospitals to which treatnment orders are directed are al
"desi gnated" psychiatric facilities under the Mental Health
Act, and as such are bound by patient adm ssion criteria found
outside of s. 672.62 of the Crimnal Code. Wiile these criteria
may not speak directly to the specific circunstances of consent
requi red under s. 672.58, they do reflect the inperative that
patients receive treatnent where required.

[72] In Mazzei, at para. 24, the Suprene Court of Canada
recogni zed the role filled by provincial regulatory schenmes in
the context of Part XX 1 of the Crimnal Code and underscored
t he expectation that nedical authorities would conmply with
t hose requirenents:

other parties involved (hospital authorities, for
exanpl e) are already bound by provincial statutes to assune
custody of the accused and provide treatnent in accordance
with the duties set out in those statutes . . . The
| egi sl ative schene in Part XX. 1 assunes that hospital
authorities . . . are expected to conply, and wll conply,
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with Board orders and conditions as a result of these
specific statutory obligations.
(Enmphasi s added)

[ 73] In my opinion, the foregoing framework is sufficient to
guard against the risk of hospital authorities arbitrarily
wi t hhol di ng consent when asked to accept an unfit accused for
treatment under a s. 672.58 order.

[ 74] Al though constitutional challenges are concerned with
the risk of, rather than the reality of, arbitrarily wthheld
consent, it is significant nonethel ess that am cus does not
seek to put forward any exanples of such a practice. |ndeed,
the evidence is to the contrary. For exanple, in CAVH s
Statenent of Principles and Practices for Adm ssion
Prioritization, the first principle stated is that "No one
waits who cannot." The statenment sets out the follow ng
adm ssion principle: [page42 ]

| f the accused is acutely nentally unwell and requires

i mredi ate hospitalization, or if the accused is subject to
Court orders or Dispositions of the ORB which do not permt
ot her placenents, adm ssion is arranged expeditiously.
(Enmphasi s added)

[ 75] This policy is the antithesis of arbitrariness.

[ 76] The consent requirenent in s. 672.62 of the Crim nal
Code is not unconstitutionally vague or arbitrary, in ny view
Di sposition

[ 77] For the foregoing reasons, | would allow the appeal and
set aside the order of the hearing judge directing that M.
Conception be remtted "forthwith" to CAVH (or its designate).

Appeal all owed.

Not es
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Note 1: See, for exanple, R v. Rosete, [2006] O J. No. 1608,
2006 ONCJ 141 (C.J.); R v. Hneihen, [2010] O J. No. 4115, 2010
ONSC 5353 (S.C.J.); R v. Consuelo, unreported, Septenber 14,
2010, Toronto, 10-10001715, 10-10004017, 10-70009469 (Ont.
C.J.); R v. Procope, unreported, Cctober 6, 2010, Toronto,
10009107, 1200160 (Ont. C. J.); Centre for Addiction and Mental
Health v. Al -Sherewadi, [2011] O J. No. 1755, 2011 ONSC 2272
(S.CJ.).

Note 2: Oak Ridge is a wng at Mental Health Centre
Penet angui shene.

Note 3: In the Toronto area, there are Special Needs Units at
the Toronto Jail, the Toronto West Detention Centre, the Vanier
Centre for Wonen and the Ontario Correctional Institute.

Note 4: Relying upon United States of America v. Ferras;
United States of Anerica v. Latty, [2006] 2 S.C. R 77, [2006]
S.C.J. No. 33, 2006 SCC 33, at para. 25.
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