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On an earlier occasion, in this very case, this

Court in A P. Pollution Control Board (1) Vs. Prof.

M V.
t Nayudu ( 1999(2) SCC 718) ( dated 27.1.1999) referred
0
the 'precautionary principle’ and the new rule of
"burden of proof’ in the matter of environnenta
pollution. This Court in that judgnment enphasi sed the
need for scientific inputs before adjudicating
conplicated issues of pollution to environnent. The
sai d
approach of this Court was based upon contenporary
trend
. in the adjudication of environnental matters in
vari ous
. countries and was not intended to restrict the powers
0
i this Court wunder Article 21 of the Constitution of
ndi a

to safeguard environnent from pollution
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Qur efforts to get at the best scientific evidence

on the issues involved in the case, have yiel ded
satisfactory results in the sense that we have today
greater confidence about the correctness of our
conclusions and further that this is a fit case for
affirmng the orders of the appellant ( Andhra Pradesh
Pol I uti on Control "Board) not to grant 'consent’ to the
seventh respondent-( Ms.. Surana O ls & Derivatives
(I'ndia) Ltd.) under the statute for establishing its

i ndustry- W are now nore sure that, on facts, this

pre-emnently fit case which requires grant of an
i njunction to prevent irreversible pollution to the
drinki ng water ‘reservoirs of QGsman Sagar and Hi mayaat

Sagar catering to the needs of over 50 | akhs people,

Hyder abad and Secunder abad.

Drinking water is of primary inmportance in any

country. In fact, India is a party to the Resolution
of

the UNO passed during the United Nations Water

Conference in 1977 as under:

"All people, whatever their stage of developnment and
their social and economnic conditions, have the right to have
access to drinking water in quantum and of a quality equa
to their basic needs."

Thus, the right to access to drinking water is

fundanental to life and there is a duty on the State

under Article 21 to provide clean drinking water to

citizens.
Adverting to the above right declared in the
af oresai d Resol ution, in Narnmada Bachao Andol an Vs.

Union of India ( 2000(7) Scale 34 ( at p.124), Kirpa
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observed

"Water is the basic need for the survival of hunman
beings and is part of right of Iife and human rights as
enshrined in Article 21 of the Constitution of India..... "
There is therefore need to take into account the

right to a healthy environment along with the right to

sust ai nabl e devel opnent and bal ance them

Conpeting human rights to healthy environment and
sust ai nabl e devel opment:

There is building up, invarious countries, a

concept that right to healthy environment and to

sustai nabl e devel opnment are fundanental hunman rights

implicit inthevright'to 'life'.

Qur Suprene Court was one of the first Courts to

devel op the concept of right to 'healthy environment’

as

part of the right to "life" under Article 21 of our
f Constitution. [ See Bandhua Mukti Morcha Vs. Uni on
0

India ( 1984(3) SCC 161)]. This principle 'has now
been

adopted in various countries today.

In today’' s emerging jurisprudence, environnenta

rights which enconpass a group of collective rights
are

described as "third generation” rights. The "first

generation" rights are generally political rights such

as those found in the International Convention on
G vi

& Political Rights while "second generation"” rights
are

soci al and economc rights as f ound in t he
I nt ernati onal

Covenant on Economic, Social and Cultural Rights.
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"Ri ght
to Healthy Environnment". (See Vol.25) 2000 Col unbia
Journal of Environnmental Law by John Lee P.283, at

pp. 293- 294 fn. 29)

The right to sustainabl e devel opnent has been

declared by the 'UN General Assenbly to be an
i nal i enabl e

human right ( Declaration on the Right to Devel opment
)(1986). The 1992 Ri o Conference decl ared that Human

bei'ngs are at the centre of concerns for sustainable

devel opnent . Human beings are entitled to a healthy
and

productive Vlife  in harnmony with nature. (Principle
1).

In order to achi eve "sustai nabl e devel opnent,

environnental protection shall constitute an integra

part of devel opment process and cannot be considered
in

isolation of it". The 1997 Earth Summit mneeting of
100

nations in New York reflected the above principles.
The

Eur opean Court of Justice, enphasised in Portugal Vs
E.C. Council, the need to pronpte sustainable

devel opnent while taking into account-the environnent.
(3 CML.R 331)(1997) (ibid Columbia Journal of

Envi ronnental Law, p. 283)

In Lopez Cstra Vs. Spain ( 303-C,

Eur. . H R (Ser.A) 1994), the European Court at
Strasbourg has held that the result of environnenta
degradati on m ght affect an individual’'s well being so
as to deprive himof enjoyment of private and famly
life. Under Article 8 of the European Convention
everyone is guaranteed the right to respect for his

private and famly life. ( See also, Powell & Rayner
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Vs.

U K ( 172 EBur. O HR(Ser.A p.5)(1990). The
Inter-

American Comm ssion on Human Rights has found a
simlar

l'i nkage (Yanomani |ndians Vs. Brazil) ( Inter-
Arer. CH R 7615 OEA/Ser.L.V/11/66 Doc.10 rev. 1
(1985). The Conmi ssion found that Brazil had viol ated
the Yanomani Indians’ right to life by not taking
measures to prevent the environnental damage. The

Phi I'i ppirne Supreme Court dealt with the action agai nst
CGovernment not to continue |icensing agreenments
permtting deforestation so that the right to a

"bal anced and heal t hful ecol ogy in accordance with the

rhythm and  harnony of nature” i's not affected. (
M nors

Opasa Vs. Departnent of Environment and Natura
Resources ( 33, I.L.M 173)(1994). The judgnent was
based on 'intergenerational responsibility . In
Fundepublico Vs. Mayor of Bugal agrande & Ors. , the
Constitutional Court of Colunmbia ( 17.6.1992) held in
favour of the right to healthy environment as a

fundanmental human right and treated the right as part

of

customary international |aw The ~Court permtted
popul ar

action mechanism The Suprenme Court of South Africa,
in

a recent case in Wldlife Society of Southern Africa &

Os. Vs. M nister of Environnental affairs and
Tourism

of the Republic of South Africa and Os. (

Dt.27.6.1996)( 1996(9) BCLR 1221 (Tk); 1996 SACLR
LEXI S

30) dealt with the right to healthy environment.
About

60 nations since 1990 have recognised in their
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constitutions a right to a healthy environnent as a
corollary duty to defend the environnent. ( Colunbia

Journal of Environmental Law, ibid PP.318-319).

Thus, the concept of a healthy environnent as a

part of the fundamental right to life, devel oped by
our

Supreme Court, is finding acceptance in various

countries side by side with the right to devel opnment.

Events after 27.1.99 judgnent:

We shall-now refer to the events subsequent to our
order dated 27.1.99. ~They are as follows:

The question/is whether in the event of the

seventh respondent being permtted to establish its

i ndustry wi t-hin 10 Kmrs. of t he | akes -
not wi t hst andi ng

the Governnent’s policy to the contrary and the
ref usal

of the appellant Board to grant NOC - there is

i kelihood of serious pollution to the drinking water

these | akes. This Court in its judgnent dated 27.1.99

referred the said question to t he Nat i-ona
Envi ronnent a

Appel |l ate Authority ( constituted under the Nationa
Envi ronnmental Appellate Authority Act, 1997) for its
opinion. The said authority visited the site of the
i ndustry at Peddashpur village near Hyderabad and
submitted a detail ed and exhaustive report to this
Court, after receiving oral and docunentary evi dence.

The Report went against the seventh r espondent
i ndustry.

The industry filed objections to the said Report.

When the natter was thereafter heard, the seventh

respondent industry relied upon an order passed by the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 7 of 37

appel | ant-Board on 16.7.97, suggesting that if certain
saf equards were provided by the industry to prevent

pol lution, NOC could be granted. The said order had

to
be passed at one stage by the Board because of the
direction of the Governnment of Andhra Andhra contai ned
in an order granting exenption fromthe 10 KM rul e.
Before this Court heard argunments on the merits on
the  question of validity of the exenption granted by
t he
Governnent, this Court wanted to first ascertain -
wi t hout prejudice to the contentions of the parties -
whet her the precautions which were suggested by the
. appel l ant Board on 16.7.97 pursuant to the directive
0
the State Governnment woul d be adequat e and whet her any
further precautions were to be taken. The limted
guestion relating to adequacy or otherw se of the
"saf equards" as stated above was then referred to
anot her expert body, nanely, the University Depart nent
of Chemnical Technol ogy, ( - Autononous), Mat unga
Bonbay,
headed by Prof. D.N. Bhowrick. It was statedin the
sai d
. order of this Court that Prof. Bhowrick could take
e

assi stance of the National Geophysical Research

Institute, Hyderabad (hereinafter called the "NGRI').

Thereafter, Dr. Bhowr ck submitted his Report

dat ed 16.8.2000 together with a report of June 2000
furnished by the NGRI, Hyderabad. |In as nuch as the
Reports - particularly, that of NGRI- had gone agai nst

t he 7th respondent - i ndustry, it again filed
obj ections

t her et o.
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We then finally heard | earned Additional Solicitor
CGeneral of India, Sri RN Trivedi for the appellant

Board and of Sri P.S. Narasinmha for the wit
petitioner

(respondent 1) who supported the appellant and Sri A
Subba Rao, |earned counsel for the 7th respondent-

i ndustry. Thus, we have now the Report of the
Nat i ona

Envi ronnment al” Appel'l ate Authority, the Report of Dr.
Bhowm ck, ( Bonbay) and the Report of the Nationa
Geophysical Researchlnstitute, (NGRI) Hyderabad.
Basic facts leading to the grant of exenption:

We nmay now refer to certain basic facts. The

M nistry of Forests and Environnent, Union of India
i ssued a Notification dated 27.9.88 |isting various
i ndustries as hazardous-and included themin a 'Red

| ist. Iltem 37 of the said list of hazar dous
i ndustries

is the industry which produces 'Vegetable oils

i ncludi ng solvent extracted oils’. The above
notification was expressly stated to be issued by the
CGovernment of India in exercise of its powers vested
under the Water (Prevention and Control of Poll ution)

Act, 1974, the Air (Prevention and Control of
Pol | uti on)

Act, 1981 and the Water (Prevention and Control of
Pol | ution) Cess Act 1977 and the Environnent
(Protection) Act, 1986, directing that whenever any

i ndustry sought consent fromthe Pollution Contro
Boards, the said Boards, "while processing the consent
application, should decide, keeping in viewthe

pol lution - causing potential of the industry, as to

whi ch category the industry bel ongs."
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Consequent to the directive of the Union

Government the State of Andhra Pradesh initially
i ssued

notification in GO 192 dated 31.3.94 (Minicipa
Admi ni stration). Therein, the State Governnment relied
upon the interimreport of an Expert Conmittee of the

Hyderabad Metropolitan Water Supply and Sewerage
Boar d,

call ed HMABSB) , -~ and prohi bited industries being
| ocat ed

within 10 KM of the two reservoirs.

In spite of the prohibition contained in GO 192

dated 31.3.94 prohibiting industries within 10 KM of
the reservoirs, the seventh respondent industry
purchased | and of 12 acres on 26.9.95 in Peddashpur
village situated on the outskirts of Hyderabad, within
10 KM of the reservoirs.” Initially, the industry

applied for <consent from the appellant Board in
Novemrber

1995, through the Industries Departnment of the State

CGover nrent . The State of Andhra Pradesh, by Jletter
dat ed

28.11. 95, wote to the CGovernment of ~India on
28. 11. 95,

recormending grant of letter of intent in relaxation
of

10 KM rule, subject to the industry obtaining NOC
from

the appellant Board. On 9.1.96, Governnment of /India
gave

letter of intent but required the industry to 'obtain
No

ojection Certificate fromthe environnental authority

of the State

At that stage, the Governnent re-affirnmed the 10
K.M prohibition in GO 111 dated 8.3.96, after

obtaining the second interimreport of the HW\ASSB
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Consequent thereto, in the pre-scrutiny by the Single
W ndow Cl earance Conmittee Meeting of the Pollution
Control Board held on 24.5.96, the application of the
i ndustry stood rejected because of the 10 K M

prohi bi ti on.

Undeterred, the industry proceeded to obtain

perm ssion fromthe G am Panchayat on 31.5.96 for
establishinga 'factory’' .. Even though, on 31.5.96 the
Conmi ssioner of Industries, specifically inforned the
i ndustry that it should better select an alternative
site, instead of heeding to the said advice, the

i ndustry obtai ned perm ssion of the District Collector

on 7.9.96 for change of |and use fromagricultural to

non-agricul tural use. It then proceeded to execute

vari ous civil works in spite of the 10 k. m
prohi bition

rul e.

Thereafter, the Industry proceeded further wth
construction of civil works and then applied to'the

appel l ant Board on 7.4.97 under Section 25 of the
Wat er

Act for permission to establish the factory.” One  of
t he

bye- products nentioned in the said application was:

"dycerine, spent bleaching earth and carbon and spent
ni ckel catal ysts".

On 1.6.97, the appellant Board wote to the

Conmi ssi oner of Industries that the industry woul d be

generating ’'nickel’ <catalyst and other pollutants
whi ch

could find their way to the |akes either directly or
indirectly. Even the solid waste such as activated

car bon bl eaching earth and sodi um sul phate ni ght find
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entry during rainy season fromthe storage yard

resulting in polluting to I akes.

In spite of the said opinion of the appellant

Board, the Conmi ssioner of industries, in his letter
dated 6.6.97 stated that there would be no liquid
effluent or acidic fumes and that the |imted aqueous

effluent was totally bio-degradable and the solid
wast es

wer e di sposabl e.

On 25.6.97, the appell ant Board once again

rejected the application of the industry inasmuch as

t he
said industry was in the 'Red’ list annexed to the
Notification dated 1.2.89 of the Mnistry of Forests &
Envi ronnent, Government of 1 ndi a.
Confronted with the above probl ens, the industry
approached the State CGovernment on 24.6.96 seeking
exenption fromthe 10 k.m rule contained in GO 111
dated 8.3.96 on the ground that it had invested huge
amounts to establish the industry and that it had
al nost
conpleted the civil works, and had purchased machi nery
. and installed the sane. The State Government, in
spite
of the prohibitory directions issued by it/ earlier
issued GO 153 dated 3.7.97 granting exenption' from
GO
111 dated 8.3.96 on the ground that the Governnent of
I ndia had issued letter of intent on 9.1.96, that the
Comm ssioner of Industries, in his letter dated 6.6.97
A opined that there would be no liquid effluents and
t hat

the solid wastes woul d be di sposable. Governnent then

granted exenption stating as follows:
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"The GCovernment had considered the matter in its
entirety and feel that if proper control over treatnent of
aqueous and solid wastes is exercised, then there can be no
objection to setting up of the industry under reference at
the proposed site".

The Governnent then directed the Board to prescribe

conditions for treatnent/di sposal of aqueous/solid

wast e.

Conpel | ed by the above direction, the appellant Board

passed an _order on 16.7.97 requiring vari ous
precautions

to be taken by the industry. (In fact, after 8.3.96,
Gover nment of “Andhra Pradesh issued GO 181 dated
7.8.1997 nodi fying GO 153 dated 3.7.97 and clarifying
that the exenption granted did not relate to para (1)
of GO 111 but related only to para 3(f)), that para

bei ng the one which related to the 10 K. m
prohi bi ti on.

Meanwhi | e, the Society for Preservation of
Envi ronnment and Quality Life ( SPEQ.) filed WP
16969/ 97 for quashing the exenption order in GO 153

dated 3.7.97 and obtai ned stay on 25.7.97.

The appel | ant-Board stuck to its decision to

refuse NOC. On 30.7.97, it finally rejected the
application for NOC relying upon GO 111 dated 8. 3. 96
and al so upon the Government of India s notification
dated 1.2.89 which showed this type of industry in.its

"Red’ |ist. The Board stated that it was not
desirabl e

to locate such an industry in the catchment area in
Vi ew

of GO 111 dated 8.3.96. It also referred to the
f act

that earlier the Board had already rejected the NOC on
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24.5.96 at the pre-scrutiny |evel.

Aggri eved by the order of rejection dated 30.7.97

of the appellant Board, the sevent h-respondent
i ndustry

filed appeal under Section 28 of the Water Act, 1974

before the appellate authority. For the first tine,

in
the said appeal, it filed an affidavit of Prof. M
Sant appa, ( a forner Vice Chancellor) who was the then
Scientific O ficer of the Tami| Nadu Pollution Contro
Board. The said opinion was in favour of the
i ndustry.
By order dated 5.1.98, the appellate authority
(presided over by a retired Judge of the A P. High
Court) allowed the appeal and set aside the orders of
the Board. It held that the categorisation.into ' Red
as

nmade by the Governnent of India on 1.2.89 was
appl i cabl e

only to the industries set upin the Doon valley. It
relied on the affidavit of Prof.M Shantappa to the
affect that the industry had adopted the | atest

technol ogy which was eco-friendly and that the
Chai r nan

of the Board of Directors of the industry was
Dr . Si ddhu,

fornmerly Director CGeneral of CSIR, that the technol ogy
was obtained by the industry fromthe Indian Institute

of Cheni cal Technol ogy, Hyderabad (11CT) which issued

a
certificate that the industry will not discharge any
acidic effluents and solid wastes, and that they coul d
be collected in MS. Druns nechanically. The appellate
authority referred to Dr. Santappa’'s report which
stated

that none of the bye products would fall on ground and
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that the conditions laid down by the Technica
Committee

of the appellant Board on 16.7.97 would be fulfilled.
There would be no liquid effluents or acidic funmes as

certified by IICT. The nearest spread would be 8.5
Kns.

There was no possibility of seepage into t he
reservoirs.

The appel |l ate authority also held that principle of
" prom ssory estoppel’ applied i nasmuch as perm ssion

for change of 1and-use was given and permssion to
er ect

factory ~was also given. It was brought to the notice
of

the said appellate authority that under the Water Act,

| ong bef ore the State Governnent i ssued t he
prohi bi ting

notification,  there was -an earlier categorisation
dat ed

27.9.88 nmade by the Governnment of 1 ndi a show ng
"Vanaspati Hydegenerated vegetable oils for industria
purposes’ in the red category. Even so, the appellate

authority allowed the appeal of the 7th respondent
filed

under Section 28 of the Water (Prevention and Contro
of

pol lution) Act, 1974 and directed NOC to be issued by

the appel |l ant.

Wit petition 2215/98 was a PIL case filed
for quashing the order dated 5.1.98 of the appellate

aut hority. The said wit petition and the wit
petition

of SPEQL ( WP. 16969/97 already referred to) and the

W P. 11803/98 filed by the respondent -i ndustry
seeki ng

mandanus agai nst the appellant Board for grant of NOC
were all disposed of by the High Court on 1.5.98,

uphol ding the orders of the appellate authority and
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directing grant of NOC by the appellant.

The present appeal s have arisen out of the said

j udgrent . W first rendered the judgnment dated
27.1.99

as stated earlier. W have already set out the

subsequent facts relating to the reference made by
this

Court to t he Nati.onal Environnental Appel | ate
Aut hority

on ‘the nmmin point relating to pollution and also to
its

report dated 25.6.99. Further, we have said that this
Court then made-a further reference by order dated
5.5.2000 to the University-Departnent of Chenica
Technol ogy, Bonbay and the |atter submtted its Report
dat ed 16. 8. 2000 toget her wi'th Report of Nationa
Geophysi cal Researach Institute, Hyderabad of June,

2000.

The followi ng points arise for consideration:-

(1) Wether, in view of Sub-section 2(b), 3(2) and 5
of the Environment (Protection) Act, 1986 and the

notification issued by the Central Governnent on
27.9. 88

and the further notification issued by the State
CGovernment on 31.3.94 and 8.3.96 as del egate of the
Central Covernnent, totally prohibiting |ocation of
followi ng industries in an "area’, it was pernissible

for the State GCovernnment to issue an exenption- on
3.7.97

for an individual hazardous industry within the area,
even if it be by way of asking the industry to provide
saf eguar ds?

(2) Wether, in view of Sub-sections 2(e), 2(k), 17,
18
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and 19 of the Water (Prevention and Control of

Pol lution) Act, 1974, if the State Government had
i ssued

notification totally prohibiting polluting industries

in

the area, and if the State Pollution Board had
rej ected

the request for location of a polluting industry
within

the area, it was pernmissible for the Government to
gr ant

exenption for a single industry within the prohibited

area?

(3) Whether in the light of the Reports of (a) the

Nati onal Environment Appellate Authority, New Del hi,
(b)

the University Department —of  Chemical Technol ogy,
Bonbay

and (c) the National Geophysical Research-Institute,

Hyderabad, the 7th respondent industry could claim

exenption from the 10 KM prohibition and whether
such

an exenption could have been granted?

(4) Whether in spite of the prohibition contained in

Section 25 of the Water (Prevention & Control of

Pollution ) Act, 1974 that industries should not be

established w thout consent of the appellant-Board,
the

sevent h respondent coul d have proceeded with
establishing the industry and coul d pl ead equities or

rely on the principle of prom ssory estoppel ?

(5) On the question of establishment of ’'Environnenta
Courts’, to what extent, the States and Union
Territories have taken steps to have environnenta

scientists/experts in the vari ous envi ronnent a
tribunal
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or appellate bodies, as directed in the earlier
j udgrent ?
(6) To what relief?

Points 1 and 2:

It is necessary first to refer to the follow ng
provi sion of the Environment (Protection)Act, 1986.
Under Section 2(b), 'environnental pollution

nmeans any solid, |iquid or gaseous substance present

such concentration may be, or tend to be, injurious to

envi-ronnent . Section 2(e) defi nes " hazar dous
subst ance’

as any substance or preparation which, by reason of

chemi cal or physio-chem cal properties-or handling, is
liable to cause harmto human bei ng, other living
creatures, plants, mcro-organism property or the

envi ronnent . Section 3 refers to the extensive
process

of the Central Government to take measures to protect

and inmprove environnent. Sub-clause (2) pernits
measur es

to be taken ( see clause (v)) by .inposing

"restriction of areas in which industries, operations
or processes or class of industries, operations or processes
shall not be carried out or shall be carried out subject to
certain safeguards."

Section 5 deals with the power of the Central

CGovernment, to issue directions to any person, officer

or any authority and such person, officer or authority

shal |l be bound to comply with such conditions.

Expl anation to Section 5 clarifies that the said power

to issue directions includes the power to direct:

"(a) the closure, prohibition or regulation of any
i ndustry, operation or process; or

(b) st oppage or regulation of the suppl y of
electricity or water or any other service."
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The notification of the Central Governnent dated
27.9.1988 (M nistry of Forests and Environment) was
i ssued expressly in exercise of powers of the Centra

CGovernment under the Environnent (Protection) Act,
1986

the Water (Prevention and Control of Pollution) Act,
1974 and the Air (Prevention and Control of Pollution)
Act, 1981. It stated that industries were being
classified in lists 'Red,  Orange and Green’ and that
"when an i ndustry seeks consent fromthe Poll ution

Control —Board, as required by the above Acts, the
Boar d

whi ch processi ng- the consent " application should
deci de,

keeping in view the pollution causing potential of the
i ndustry, as to which category, the ’environnenta

saf eguards’ shoul d be determ ned". This is a genera
notification. Item37 in the red list refers to an

i ndustry produci ng 'vegetabl e oils including sol vent
extracted oil’. No doubt, the subsequent notification
dated 1.2.1989 as pointed by the appellate authority

under Section 28 related to red category -industries

for

the Doon Valley and was issued under Section 3(2)(v)
of

the Environment (Protection) Act, 1986 and Rule
5(3) (d)

of the Environnment (Protection) Rules, 1986 for the

purpose of restricting industrial units in Doon
Val | ey.

Even assuming that notification dated 1.2.99 did not

apply to Andhra Pradesh, the notification dated
27.9. 88

and the State Governnent’s notificationin GO 111
dat ed

8.3.96 are sufficient for the present purposes.
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As pointed out in para 2(c) of the Rejoinder
affidavit of the appellant-Board, the power to issue
directions under Section 5 of the Environnent

(Protection) Act , 1986 and its Envi ronnent
(Protection)

Rul es, 1986 were anended in 1988 (S. O 152-E) were

del egated to the State of Andhra Pradesh in 1988 in
S. O

152-E. The said notification reads as foll ows:

"S. O No.152(E) dated 10:.2.1988: In exercise of the
power s conferred by Section 23 of the Envi r onnent
(Protection) ~Act, 1986 the Central Gover nnent her eby
del egates the powers vested in it under Section 5 of the act
to the State CGovernnents of Andhra Pradesh, Assam Bihar
Guj arat, Haryana, H machal Pradesh, Karnataka, Kerala,
Madhya Pradesh, M zoram Oissa, Rajasthan, Sikkimand Tam |
Nadu subject to the condition that the Central Governnent
may revoke such del egation of powers in respect of all or
any one or nore of the State Government or may itself invoke
the provisions of Section 5 of the Act, if in the opinion of
the Central Governnent such a course of action is necessary
in public interest."

The State of Andhra Pradesh coul d therefore issue

orders in GO 111 dated 8.3.96 prohibiting the |ocation

of industries in specified areas.

In our view, GO 192 dated 31.3.1994 and GO 111
dated 8.3.1996 are therefore referable to the said
del egated authority permtting the State Governnment to

i mpose “"total prohibition" of polluting industries to

be
| ocated within 10 Kms. of the two reservoirs. The
notification dated 31.3.1994 prohi bited any poll uting
industries, Mijor Hotels, residential colonies or
ot her

est abl i shnents t hat generate pollution in t he
cat chrment

areas of these two | akes within 10 Kns radius fromthe

full tank level. The appellant Board and the MD of
t he

Hyder abad Water Supply and Sewage Board, the HUDA and

the Collector of three Districts, Mehboobnagar, Ranga
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Reddy and Hyderabad were directed to scrupul ously

protect the water in the two |akes from inmnent
danger

of pollution. @GO 111 dated 8. 3.1996 (Municipa

Admi ni stration and urban Devel opnent Depart nment)
i ssued

in nodification of GO 192 dated 31.3.1994 re-iterated

the sane prohibition as follows in clause 3(f). It
st at ed:
"3(i)~ To prohibit polluting industries, mgjor

hotels, residential colonies or other establishnents that
generate pollution in-the catchment of the lakes up to 10

Knms., from full tank |level of the |akes as per list in
Annexure 1.

3(e): To prohibit pollutioniindustries wthin 10
Kms., radius (in both on upstream and down stream side of

the lakes to prevent acidification of |akes due to air
pol | uti on.

3(f): There shall be total prohibition of |ocation of
i ndustries in the prohibited zone."

The above notification was issued after approval by

t he

Chief Secretary or the Chief Mnister. [tem 38
t her eof

refers to Peddashpur Village, which is within 10 KM of

these two reservoirs.

As stated earlier, on 3.7.1997, the State

CGovernment (I ndustries and Comrmerce) Departnent issued

notification granting "exenption" fromthe 10 KMrul e
L61 nmentioned in GO 111 dated 8.3.96 | ater anended by GO

dated 7.8.1997 as exenpting para 3(f) of GO 111 and

directed A P.Pollution Control Board:

to prescribe conditions for treatnent/ disposal of
aqueous/solid wastes."
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The result of exenption fromthe purview of para 3(f)
of G0 111 dated 8.3.96 was that the seventh respondent

i ndustry could be located within 10 KM of the | akes.

The

guestion is whether this exenption can be valid ?

Under Section 3(2)(v) above extracted, the Centra

CGovernment or the State Governnent as its del egate,

could issue directions as permtted by Section 5. Now

Section 3(2)(v) permts restriction specifying "areas"

in which industrial operations or processes shall not
be

carried out or shall be carried out subject to certain

saf eguards. /The notification issued by the State

Government in GO 111 dated 8.3.96 falls within the
first

part i.e. where industries shall not be carried out.

This is a total prohibition within 10 KM of the two

reservoirs. Wen such a prohibition was in force, the

State Government coul d. not obvi ously grant any
exenption

to a specified industry |like the seventh respondent,

|ocated within the "area’. Nor was it permissible for

the State to direct the appellant-Board to prescribe

condi tions for grant of NOC

Comi ng to the provisions of the Water Act, 1974,

it is clear that in view of Sub-sections 2(e), 2(k)
read

with Sections 17 and 18 of the Water Act, the

fundanental objective of the statute is to provide
cl ean

drinking water to the citizens. Having laid down the
10 policy prohibiting |location of any industries wthin

Kms under GO 111 dated 8.3.1996, the State coul d not

have granted exenption to the 7th respondent industry,
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nor to any other industry, fromany part of the main

GO
111 dated 8.3.96. Section 19 pernmtted the State to
restrict the application of the Water Act, 1974 to
particular area, if need be, but it did not enable the
State to grant exenption to a particular industry
wi thin

the area prohibited for location of polluting

i ndustries. Exercise of such a power in favour of a
particul arindustry nust be treated as arbitrary and
contrary to public interest and in violation of the
right to clean water under Article 21 of the

Constitution of India.

The above reasoni ng gi ven by us-does not nean

that exenption can be given to all industries within a
particul ar radius of the reservoirs unm ndful of the
possi bl e danger of pollutionto the |akes. 1In fact,
exenption granted even to a single major hazardous
industry may itself be sufficient to make the water in
the reservoirs totally unsafe for drinking water

pur poses. Governnment could not pass such orders of
exenption havi ng dangerous potential, unm ndful of the
fate of lakhs of citizens of the twin cities to whom
drinking water is supplied fromthese | akes. Such an
order of exenption carelessly passed, ignoring the

"precautionary principle , could be catastrophic.

Therefore, the GO 153 dated 3.7.97 granting
exenption nmust be held to be w thout statutory backing
and al so wholly arbitrary and violative of Article 21.

Points 1 and 2 are decided against the 7th respondent.

Poi nt 3:
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In our earlier judgnent in A P. Pollution Contro

Board (1) Vs. Prof. MV. Nayudu and O's. ( 1999(2)

SCC

718), this Court had occasion to refer to the basis of

the precautionary principle and to explain the basis
and

content of the very principle. This Court also
expl ai ned

the new principle of burden of proof.

Therefore, it was for the 7th respondent industry

to establish that there would be no danger of
pol | ution

to the two reservoirs even if the industry was

est abl i shed wi thin 10 Km radius of the sai d
reservoirs.

In the present proceedi ngs, the 7th respondent has

failed to discharge the said onus.

Before the State Governnent, the industry produced

no expert opinion except-to say that it had got the
new

technology fromthe Indian Institute of Chenica
Technol ogy, Hyderabad ( II1CT) and it relied on a

st at enent of Dr. Si ddhu, Chairman of the 7th
r espondent

and fornmerly Director General of CSIR The affidavit

of
Dr. Santappa was produced only before the appellate
aut hority under Section 28 of the Water Act, 1974.
But, in the light of the subsequent reports now
obtained by this Court, the positionis quite clear
Ve

shall nowrefer in sone detail to the three exhaustive
reports furnished by the National Environnenta

Appel late Authority, New Del hi (NEAA), Dr. Bhowmi ck
of
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Bonbay and the NGRI

(A Report of Nati onal Environmental Appel | ate
Aut hority, New Del hi (NEAA)

The said authority was presided over by a retired

Judge of the Suprene Court of India, Sri Justice N

Venkat achal a.

The NEAA framed two points (a) and (b):

(a) (i) 1Is the respondent -i ndustry a hazar dous
i ndustry or?

(ii) WwWhat is the pollution potentiality of the
respondent industry, taking-into account, the nature of the
products, its effluents and its 1 ocation?

(iii) \Wether the operation of the industry is likely
to affect the sensitive catchment " area resulting in
pollution of the’ H mayat Sagar and GOsman Sagar | akes

supplying drinking water to the twin cities of Hyderabad and
Secunder abad?

On point (a)(i), it noticed that the industry is

to wuse, anong 12 najor itens, - 70 Kgs. of. ' ni cke
based

catalyst ( Pellets) per day and that the raw materia

to be stored atleast for 30 days. It observed that

accordi ng to Chapt er 8.0 of NFPA, Hazard
classification,

the raw materials used by the industry are serious

heal t h hazards, highly inflanmable and re-active at

el evated tenperatures and pressures. Four items,
Ni ckel,

Ammoni a, Methanol and Hydrochloric Acid are used in
t he

process. After referring to the various plants and

processes, the NEAA referred to the provisions of the

Factories Act ( as anended in 1987) and Section 2 (cb)

defining ’'hazardous processes and Schedule | thereof
in

which item?25 refers to "extraction of oils and fats

from veget abl e and ani mal sources" as hazardous
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processes. It referred to Rule 2(h) of t he
" Manuf act ure,

Storage and I nport of Hazardous Chemicals Rules, 1989

i ssued under the Environment (Protection) Act, 1986.

referred to the provisions in the Environnent

(Protection) Act, Section 2(e), 2(f) and 2(d). It
agr eed

that merely because an industry is hazardous does not
by

itself debar it but then Section 8 of that act woul d
cone into play. It answered question (i) in the

affirmative that the industry is hazardous.

On point a(ii), it referred to the definition of
"pollution’ in section 2(c) of the Water Act, section
2(f) which defines 'sewage effluent’ and section 2(k)
whi ch defines 'trade effluent’ and observed that the
"pollution potential’ of the industry was to bhe

assessed. After referring to the effluents -
Commerci a

Castor oil, Bleaching earth, Activated carbon, N cke

catalyst, Hyflo supercel, Sulphuric -Acid, ~Caustic
Soda,

Met hanol , Cal cium Oxide, Alum- in all 1463 MIs per

nonth and noticed that the nonthly requirenent of 3
Hydrogen was 76 500 NM As the industry is coal based,

|arge quantity coal is required. It would produce
huge

guantities of BSS, HCO HSA, Methyl, Fatty acids,

Epoxi di se, G yceren etc. Hydroxy Stearic Acid, nethyl

Hydroxy Stearic Acid and nethanol are serious health

hazardous. |Itens in part Il list of Schedule | to the

" Manuf act ur e, St or age and | mport  of Hazar dous
Chemi cal s

Rul es, 1989 are the raw materials and R\2 ( Dr. G'S

Si ddhu) in his evidence agreed that these are
hazar dous




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 26 of

37

every

( toxic) chemicals. The solid effluents generated

day are (i) spent bleaching earth 1250 Kgs, (ii) spent

bl eachi ng carbon 250 kgs, (iii) spent nickel catalyst

45

kgs. and (iv) sodium sul phate 3820 Kgs. (12-HSA) and
170

kgs. ( fromCME). Monthly turn out of effluents wll
be

400 M. Every day 55 kgs. of nickel is consuned.
Every

day, 27,830 litres of "water are to be wused and
normal |'y

t he ef f 1 uent will carry al | t hese hazar dous

subst ances,

including nickel. "As it is said that the water used
could be re-used for cultivation of lands in the

prem ses of ‘the industry, the toxic chem cals which

get

lodged in the surface |layers of the soil wll flow
down

in stormrun offs or percolate into the ground water,
to

ultimately reach the water body of the two reservoirs.

The NEAA further stated that Dr.Santappa in his

evi dence as RVM 1 made admi ssions regarding gaseous

effluents - - fly ash, SO CO Oxi des of N trogen

Oxi des of Sul phur and suspended particulate matter.
The

solid and liquid effluents could reach  the Iakes
t hrough

seepage. The factory cannot be located in the
cat chnment

area because run-offs due to rain will carry hazardous

materi al al ong surface and through seepage. The NEAA

adverted to the ’'Drainage Basic Analysis’ by the
Centra

t he

Ground Water Board, to the effect that the Basin "has

noderate run-off and noderately high pernmeability of
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terrain. As such the amount of infiltration is

consi derably high". The said Report shows that
rai nfall

in 796 mm ( heaviest being 1326 mm and there is every

I'i keli hood of the solids being "transported down al ong

the gradient”. The said Report of Central G ound
Wat er

Board, referred to "dolerite dykes" in the wvicinity
and

the possibility of floweven nmore. Having regard to
t he

| ocation of the dyke and the speed and angle, the

polluted water could reach H mayat Sagar which is
hardl y

2 m bgl. since the damheight 1is 1763.50 feet.
Satellite

maps of NSRA were al so exani ned and relied for this
pur pose. Ampbng the substances stored are nickel

sul phuric acid, HCA, which are well-known 'hazardous’
subst ances.

The NEAA poi nted out that the ' Engi neering

Package’ provided by the IICT to the industry (
Ex. p. 29)

as found in the agreenent with the II1CT, "does not
refer

at all to the nature of pollutants to be generated in

this industry or to the nethods adopted to  contro
t hem

as asserted by RA". The NEAA pointed out that in
fact

clause 17(5) of Annexure IV to the agreenment  stated
t hat

"the scope of supply (engineering package) does not
i ncl ude design of effluent treatnent system. On this
ground the article in II1CT Bulletin ( Ex.R 1) was

rej ected by the NEAA

The NEAA also referred to the Report of the three
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man Technical Commttee of the Andhra Pr adesh
Pol | uti on

Control Board consisting of Dr. J.M Dave ( PW 3)
and

that "accidents and human failure are the nost
pr obabl e

causes for spillage and it is unrealistic to give a
"zero spillage’, and specially to their report on

"nickel’ and held that the respondent industry has
hi gh

pol lution potentiality under issue a(ii).

The NEAA, then took up i'ssue (b) as to the

i kelihood of ‘the industry affecting the sensitive
catchment area.” It referred to the Expert Committee
Report of the HMABSB and its recomendations which |ed
to the issuance of the GO 192 dated 31.3.94 and GO 111
date d8/.3.96. The NEAA concluded that the
"establishnment of any chemnical industry, carries with
it, the imm nent dangers of the chem cals or chem ca

effluents polluting the water of H mayat Sagar and

Sagar .

Thus, the exhaustive Report of the NEAA has gone

agai nst the 7th respondent industry.

(B) Report of Bonbay University Departnent of Chenica
Technol ogy headed by Dr. Bhown ck:
The Department of Chem cal Technol ogy, Bonbay

University, in its Report dated 16.8.2000 have gone
into

the other aspects as to what shoul d be the safeguards
to

be taken by the industry if the appellant-Board’s

letter dated 16.7.97 is to be applied. Dr. Bhown ck
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suggested that 'No nickel catalyst whether present in
any solid waste or in any solution be allowed to spil
on floor/ground. The process should not enmt gaseous

harnful vapours. Adequate and ready safety nmeasures
must

be made avail able for accidental |eakage/spillage
situations. They then gave six suggestions - storage
tanks to be surrounded by bunds; that it is not

advi sabl e to use hydrochl oric acid but sul phuric acid

may  be wused. ~Again, accidental |eakage of anmmonia
wi | |

be catastrophic. Alternately, hydrogen gas nay be
brought in cylinders.” He expressed doubts about plate

and franme filter press or of leaf filters. Quantity
of

nmet hanol stored should not exceed nore than a week’'s

requi renent. The floor ~washing water should pass
t hrough

oil traps and then properly treated in an effluent

treatment plant. |[If salt and ionic inpurities are not

renoved, it may produce ground water contani nation

(O Report of National Geophysical Research Institute,
Hyder abad

Finally, the NGRI, Hyderabad has given a very

detail ed and exhaustive report about "I MPACT OF DYKE".

They conducted (i) field investigations, (ii)

Hydr ogeol ogi cal studies, (iii) Geophysica

investigation, (iv) Electric Resistivity investigation

(v) Magnetic survey and (vi) Tracer studies. The
Report

is a vol unm nous one.

The final conclusion after an exhaustive analysis
of various types of data "fromresults of multi-

parameter investigations carried out in the area, is
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be

to

by

of

that hydraulic connectivity exists across the dolerite
dyke | ocat ed bet ween Chouderguda and Sirsil nmukt ha
facilitating the ground water novenent..... In the post
nonsoon scenari o, the groundwater tabel will go up and
thereby may result in nore groundwater flow across the
dyke.

Qur conclusion on the basis of these Reports:

In the light of the above exhaustive scientific
Reports of 'the National Environnental Appellate
Aut'hority, New Del hi the Department of Chem ca
Technol ogy, Bonbay University and the Nationa

Geophysical Research Institute, Hyderabad - it cannot

said that the two | akes will not be endangered. The
package of the IICT - which did not deal with the
elimnation of effluent effects, the opinion of Dr.
Sant appa, the view of Director of Industries, and the

view of the Governnent of Andhra Pradesh must be hel d

be base on insufficient data and not scientifically

accurate.

It is no doubt stated by the 7th respondent that

it is prepared to adopt the safety neasures suggested

the appellant Board on 1.7.97 and al so those suggested

by Dr. Bhowrick, by trying to see that during storage

raw materials and after rel ease of the hazardous

liquids, they are put in containers and renoved.

In respect of these drinking water -reservoirs
whi ch cater to the needs of about 70 or 80 | akhs
popul ati on, we cannot rely upon a bare assurance that

care will be taken in the storage of serious hazardous
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materials. Nor can we rely on an assurance that these
hazar dous substances woul d be effectively renoved

wi thout spillage. It is, in our view, not humanly
possi bl e for any departnent to keep track whether the

pollutants are not spilled over. This is exactly
wher e

the ’precautionary principle comes into play. The
chance of an accident, w thin such close proximty of
the reservoirs cannot be ruled out, as pointed out in
the Reports. ~Thus, we are led to the inference that
there isa very great risk that these highly hazardous

material could seep into the earth and reach the
t anks,

after passing through the dolerite dykes, as pointed
by

the National Geophysical Research Institute. Qur
inference fromfacts and the reports is that of a
reasonabl e person, as pointed out in-the main judgnment

in AP. Pollution Board Vs. Prof. MYV. Nayudu

On the basis of the scientific material now
obtained by this Court fromthree highly reputed

sources, this is certainly not a fit case for
directing

grant of NOC by the Pollution Control Board.” It is

not
al so possible to hold that the saf eguards suggested by
the appellant Board - pursuant to the direction of the
CGovernment dated 3.7.97, wll be adequate, in the
l'i ght
. of the Reports. W therefore hold that in the facts
0

this case, the Board could not be directed to suggest

saf eguar ds and there is every |ikelihood t hat
saf eguar ds

could fail either due to accident, as stated in the
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report, or due to human error. W, therefore, hold on

poi nt 3 agai nst the 7th respondent-industry.

Poi nt 4:

This point deals with the principle of prom ssory
est oppel applied by the appellate authority, on the

ground that once building perm ssion and pernmni ssion

for

change of | and use were granted, the appellant Board

could not refuse NOC. The | earned Addi ti ona
Solicitor

General, Sri RN Trivedi referred to the anendnent
to

Section 25(1) in this connection.

Under Section 25 (1) of the Water (Prevention and

Control of Pollution) Act, 1974 as it original stood,

sub-section (1) thereof read as foll ows:

"Section 25(1): Subject-to the provisions of  this
section, no person shall, wthout the previous consent of

the State Board, bring into useany new or altered outlet
for the discharge of sewage or trade effluent into a stream
or well or begin to nake any new di scharge of =~ sewage or
trade effluent into a streamor well".

By Central Act 53/1988, the sub-section was anended

and

reads as foll ows:

"Section 25(1): Subject to the provisions of this
section, no person shall, wthout the previous consent of
the State Board - (a) establish or take any steps to

establish any industry, operation or process, or any
treatment and di sposal system or any extension or addition
thereto, which is Ilikely to discharge sewage or trade
effluent into a streamor well or sewer or on land ( such
di scharge being hereafter in this section referred to as
di scharge of sewage) or (b) bring into use any new or
altered outlet for the discharge of sewage, or (c) bring to
make any new di scharge or sewage..... "

After the anendnment, the prohibition now extends even

to "establishnent’ of the industry of taking of steps
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be

for

to

for that process and therefore before consent of the

Pollution Board is obtained, neither can the industry

established nor any steps can be taken to establish

The | earned Additional Solicitor General of India,
Sri Trivedi is right in contending that the 7th
respondent industry ought-not to have taken steps to

obtain -approval of plans by the G am Panchayat, nor

conversion of land use by the Collector, nor should it
have proceeded with civil work in a installation of

nmachi nery. The action of the industry being contrary

the provisions of the Act, no equities can be clained.

The | earned Appellate Authority erred in thinking

that because of the approval of plan by the Panchayat,
or conversion of land use by the Collector or grant of
letter of intent by the Central CGovernnent, a case for
applying principle of "prom ssory estoppel” applied to
the facts of this case. There could be no estoppe
agai nst the statute. The industry could not therefore
seek an NOC after violating the policy decision of the
CGovernment. Point 4 is decided against the 7th

respondent accordingly.

Poi nt 5:

In this Court’s earlier judgnment dated 27.1.99,

this Court referred to the need for constituting
environnental Courts, tribunals, or appellate bodies
conprising of environnmental scientists/experts as

menbers. W had then referred to the need to

constitute
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Environmental Courts as done in New South Wales in

Australi a. In this Court’'s earlier j udgrent ,
responses

of various States and Universities were called for in
this behalf. Sone States & Union Territories have

responded but several have not responded.

W nmay in this connection refer to the recent

report entitled “Envi r onnent al Court Pr oj ect’
publ i shed

on 18.2.2000 by a Research team at the Departnent of
Land Econony, University of Canbridge, UK, headed by
Prof. Ml coum Grant.~ (See Journal of Planning and
Envi ronnent, /May, 2000 p.453 titled "The use for
Environnmental Courts’). The aimof the teamwas to
explore the concept of an Environmental Court in the
light of the experience-in other jurisdictions and in
Australia and New Zeal and in particular. The concepts

referred to in the Report are

(a) a specialist and exclusive jurisdiction;
(b) a power to deternine nerits appeals;

(c) wvertical and horizontal integration, by this is
nmeant a wi de environnental jurisdiction which integrates
bot h subj ect matter and different types of | ega
pr oceedi ngs;

(d) hall marks of a Court or tribunal

(e) dispute resolution powers, it is pointed out that
this Court extend to disputes over the fornu- l|ation of
policy as well as nore traditional adjudication

(f) expertise, the nenbers would be specialist in
environnental matters;

(g) access, there would be broad rights of access to
the Court;

(h) informality of procedures - such as the use of
alternative dispute resol ution procedures;

(i) costs - this is linked to the need for access and
i nvol ves neans of overconing the problem of high costs
crihibifing access; or
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(j) capacity for innovation.

The Report puts forward a proposal for a two-tier

Envi r onnent al Court. The Cour t woul d have
jurisdiction

and powers including judicial review and civi
procedure

powers while dealing with environmental matters.

| nasmuch as nost of the statutes dealing with

Envi ronnent are by Parliament, we would think that the
Law Conmmi ssi on coul d kindly consider the question of
review of the environmental |aws and the need for
constitution of “Environmental Courts with experts in

environnental law, in addition to judicial nenbers, in

the [Iight of experience in other countries. Point 5
is

deci ded accordingly.

Poi nt 6:

Learned counsel for the seventh respondent

referred to the existence of several other industries

within the 10 k.m radius of the two reservoirs,
whi ch

have been granted perm ssion earlier. According to
hi m

these industries are also polluting industries. In
our

view, the Environnental (Protection) Act, 1986 and the

Water Act, 1974 and the Air Act, 1981 have enough

provision applicable not only to new industries
pr oposed

to be established but also to existing industries.

The State of Andhra Pradesh is therefore directed
hereby to identify these industries |ocated within 10

K.M radius of these two |lakes and to take action in




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 36 of

37

consultation with the A P.Pollution Control Board to
prevent pollution to the drinking water in these two
reservoirs. The State and the Board shall not permt
any polluting industries within the 10 k.mradius. A

report shall be submitted to this Court by the State

of

Andhra Pradesh in this behalf within four nmonths from

today, in regard to the pollution or ©pollution
pot enti al

of industries, if any, existing within 10 KM of the

| akes. After the Report is received, the matter nay
be

listed. Point 6 is decided accordingly.

In the result, the appeal is allowed, the

j udgrment of the Hi gh Court and the order of the

appel l ate authority under section 28 of the Water Act,

1974 are set aside and theorder of the appellant
Boar d

refusi ng perm ssion to the seventh respondent under

section 25 of the Water Act is restored.

Before parting with the case, we acknow edge the

excel l ent Reports submitted to this Court by the three

expert bodies on the basis of scientific/technologica

research of a very high order. The anount  of hard
wor k

done by these three bodies is commendable. But for

these expert reports it would have been very difficult

for this Court to resolve the conplicated scientific

- issues involved in this case, with confidence. It

Wi

be open to the three expert bodies (1) Nationa

Envi ronnental Appellate Authority, New Del hi (2) The
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and

or

t he

t he

Uni versity Departnment of Chem cal Technol ogy

(Aut ononpus), Matunga, Bomnbay headed by Dr. Bhowr ck

(3) The National Geophysical Research Institute,

Tarnaka, Hyderabad, to submit their list of expenses

fee, if any, to the State of Andhra Pradesh, through

appel l ant Board. |f any clains for nonies are nade,

same shall be paid by the State of Andhra Pradesh.

Appeal s are al l'owed as stated above. No costs.
List the matter after 4 nonths, after the Report
of the State of Andhra Pradesh as directed above, is

recei ved.




