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JUDGMENT

Chief Justice Ma:

1. Among other important issues, this appeal adesethe effect of s.11] of the Hong Kong
Bill of Rights Ordinance&Cap 383(“HKBORO”) when seen against non-derogable analaibs
rights contained in Article 3 of the Bill of Righ#§ (we are concerned only with the aspect of



cruel, inhuman or degrading treatment or punishinéam in agreement with the judgment of
Ribeiro PJ and with the conclusion (on the fadta} the present appeal should be dismissed.

2. 1 wish only to emphasize one point in his judgméhe width of s.11 of HKBORO
(preserving the effect of any immigration legisdatigoverning entry into, stay in and departure
from Hong Kong when generally seen against thed8iRights) must be qualified, as a matte
statutory interpretation, by what is containedha tther parts of that Ordinance. Reference is
made in the judgment of Ribeiro RJL.5. The conclusion (in para 115 below) that &dst be
understood to exclude the application of HKBORO B@R in relation to the exercise of
powers and the enforcement of duties under immaraggislation regarding persons not
having the right to enter and remain in Hong Korgept insofar as the non-derogable and
absolute rights protected by BOR Art 3 are engagedherefore a principled one, dependen
a true and purposive construction of the relevettory provisions. It is also cosgent with ai
approach that recognizes the importance placedirgHKong on non-derogable and absolute
rights. The approach of the respondents that apdrset having the right to be in Hong Kong)
was liable to be deported to a place even whareuitd manifestly be demonstrated that he
would be subject to cruel, inhuman or degradingtiment or punishment in that place, was a
deeply unattractive submission.

Mr Justice Chan PJ:

3. | agree with the judgment of Mr Justice Ribdéxband would like to add just a few words on
the construction of s.11 of the BORO.

4. Section 2(2) of the BORO provides that the BO@Rubject to Part 1l which includes s.11.
Section 11 disapplies the BORO in the case of parado have no right to enter and remain in
Hong Kong, but this is restricted to the exercitthe Director’'s powers and discretions under
immigration legislation governing entry into, stayand departure from Hong Kong.

5. One of the central issues in this case is thpesof this reservation. Notwithstanding the
language of s.11, | do not accept that it can llagesffect (as submitted by the Director) of
denying persons having no right to enter and renmaiong Kong all the rights under the BOR.
Section 11 must be construed in its context, adg@igenerous and purposive approach. (See
Ng Ka Ling v Director of Immigratic (1999) 2 HKCFAR 4.)

6. The context relevant to the construction of sntiudes the purpose and object of the BORO.
This Ordinance was enacted for the purpose of imelging a treaty obligation by incorporat
into the domestic law of Hong Kong the provisiofishe ICCPR as applied to Hong Kong and
is aimed at providing for the protection of thesedamental human rights, which are now
entrenched by BL art 39. The relevant context adstudes the other provisns in the BORO, i
particular s.5, and the nature and substance ofghts which are to be affected.

7. Some of the rights protected by the BOR aregghgon of their nature and the consequence of
their violation, absolute while other rights argher expressly or by implication, susceptible to
lawful restrictions which must satisfy the necesaitd proportionality requirements. In the
present case, we are only dealing with art 3 (& to freedom fromé™ torture = or cruel,



inhuman or degrading treatment or punishment) wis@bsolute. Ir5oering v United Kingdom
(1989) 11 EHRR 43%ara.88, the European Court of Human Rights (ftaregard to art 15 of
the European Convention on non-derogation) refeiedt 3 of the European Convention (the
equivalent of BOR art 3) as an “absolute” prohigiton 4= torture =, etc. Similarly, iR

(Ullah) v Special Adjudicatof2004] 2 AC 323 para.40, Lord Steyn described this right as
“absolute”. In the BORO, s.5 (which reflects ICCBR4 and the European Convention art 15)
provides that art 3 (among other rights) is nobdable even in times of public emergency
threatening the life of the nation. This highligttte importance of art 3 as an absolute and non-
derogable right. In my view, this is a very matkc@ansideration in the construction of s.11.

8. Thus, when s.11 is construed in its contexg, hdt believe that it could have been the
intention of the legislature that persons havingigbt to enter and remain in Hong Kong, while
undoubtedly subject to immigration controls, wouldgl,s.11, be deprived of the absolute right
under art 3 which is also stated as non-derogaiderus.5. Such a construction would be
contrary to the purpose and object of incorporal®@PR into our domestic law and
incompatible with s.5.

9. | should add that it does not necessarily folfoyn the conclusion that s.11 does not prec
reliance on art 3 by persons having no right t@eeahd remain in Hong Kong that persons
within this category can rely on the other rightsiat are also stated as non-derogable under
s.5(2). There can be reasons for their inclusion(2) (e.g. art 7 may be considered as
irrelevantto the legitimate control of the state of natiomadergency and art 15 as impossible
derogation, see General Comment No. 24). Whetlesetpersons can rely on these other rights
notwithstanding s.11 has to be decided accordinge@ircumstances of each case.

Mr Justice Ribeiro PJ :

10. This appeal raises important issues concethimgonstitutional validity, scope and effect of
the reservation concerning immigration legislatiomtained in section 11 of the Hong Kong

of Rights Ordinandg] (“HKBOROQO?"). In particular, it raises issues regarding tifecat of that
reservation in relation to those articles of thié &iRights (“BOR’) which provide protection
against double jeopardy and against cruel, inhuonalegrading treatment or punishment. The
appellant seeks to challenge the validity of a dighon order made against him, invoking those
rights.

A. The course of events

11. On 11 December 1991, the appellant, a Nigeraional, travelled to Hong Kong from
Nepal and was arrested at the airport for drudi¢kahg. He was then aged 27. He v
convicted and sentenced to 24 years’ imprisonment.

12. While serving his sentence, he unsuccessfullgenseveral applications to the Hong Kong
and British Governments to be allowed to servesargence in Nigeria. However, in 1998 he
desisted when he learned of a new law in Nigeamely, section 22 of the National Drug Law
Enforcement Agency Act (“the Nigerian 1&y4] which provides as follows:




(1) Any person whose journey originates from Nigevithout being detected of carrying
prohibited narcotic drugs or psychotropic substanbat is found to have imported such
prohibited narcotic drugs or psychotropic substanc® a foreign country, notwithstanding that
such a person has been tried or convicted for &#epae of unlawful importation or possession
of such narcotic drugs or psychotropic substantdisat foreign country, shall be guilty of an
offence of exportation of narcotic drugs or psyecbpic substances from Nigeria under this
subsection.

(2) Any Nigerian citizen found guilty in any foreigountry of an offence involving narcotic
drugs or psychotropic substances and who therebgdthe name of Nigeria into disrepute <
be guilty of an offence under this subsection.

Persons convicted are made liable to imprisonnmrd term of five years without option of a
fine and their assets made liable to forfeiture.

13. On 5 July 1999, the Secretary for Securityg 8ecretary issued a deportation order
against the appellant undszction 20(1)(apf thelmmigration Ordinancgs] Although no
destination is specified, it is clear that depastatinder the order would be to Nigeria.

14. As the date of his release neared, the appelpgiied on 7 September 2006 to the United
Nations High Commissioner for Refugees in Hong Kolagming refugee status, citing fear
being subjected to double jeopardy by prosecutradeuthe Nigerian law. His application was
rejectel in December 2007. In March 2007, he also lodgeldian under the Convention Agai
43 Torture = which is being separately pursued.

15. On 27 December 2007, the appellant was reldas@dprison for good behaviour after
having served two-thirdsf his sentence. He was, however, immediately plac@administrativ:
detention undesection 320f thelmmigration Ordinanc@ending his removal from Hong Kong.

16. On 25 July 2008, the appellant brought judimaiew proceedings to challenge the validity
of both the deportation order and his administeatietention on constitutional grounds.

17. He was released on recognizance on 23 July, 200@8v days after the Court of Appeal had
held in a different ca$e] that detention undesection 3%violated BOR Art 5(1)/] because the
grounds and procedure for detention were not seffity certain and accessible.

B. The grounds of the challenge

18. The appellant challenges the deportation avdehe basis that, if deported to Nigeria, he
will face a serious risk of prosecution and punishtrunder the Nigerian law for the same
conduct — drug trafficking — which had led to hisyeiction and incarceration for 16 years in
Hong Kong. Execution of the deportation order, hignsits, would violate his constitutionally
protected rights against being subjected to dojoleardy and against being subjected to cruel,
inhuman or degrading treatment or punishment (*@DT

19. The provisions in the BOR relied on by the dippéhave the status of constitutionally



guaranteed rights by virtue of Article 39 of theskaLaw which materially provides:
“Article 39

The provisions of the International Covenant onilGind Political Rights ... as applied to Hong
Kong shall remain in force drshall be implemented through the laws of the Hdogg Specia
Administrative Region.

The rights and freedoms enjoyed by Hong Kong resgdghall not be restricted unless as
prescribed by law. Such restrictions shall not oréne the provisions of the preceding
paragraph of this Article.”

20. It will be necessary to consider more closkéyrovisions of Article 39, but for the present,
it suffices to note that the appellant’s first gndwof challenge (“ the double jeopardy grot)rid
founded on Article 11(6) of the BOR which refleéidicle 14(7)8] of the International
Covenant on Civil and Political Rights (*ICCPR9] and provides:

“BOR Art 11(6)

No one shall be liable to be tried or punished mdai an offence for which he has alre been
finally convicted or acquitted in accordance witle taw and penal procedure of Hong Kong.”

21. The second ground of challenge — based onrtielition of cruel, inhuman or degrading
treatment or punishment_(“the CIDTP grotind is founded on Article 3 of the BOR which
reflects Article T10] of the ICCPR and relevantly states:

‘BOR Art 3

No oneshall be subjected t4® torture = or to cruel, inhuman or degrading treatment or
punishment...”

22. A third ground which is sought to be raisecires the contention that a rule prohibiting

refoulementa compulsory return) to face CIDTP constitutean of customary international
law (“CIL") which has been incorporated into the commond&kong Kong and provides an
independent basis for nullifying the deportatiodest | shall call this “the CIL grourid

23. The appellant’s challenge to the lawfulneskisidetention need not be dealt with on this
appeal. ReyeqdD1] held that such detention was unlawful becausedshound by the Court of
Appeal’s decision if\ (4@ Torture B Claimant) v Director of Immigratiafi.2] Both in the

Court of AppedlL3] and before this Court, the respondents have nmtgdo upset that
conclusion. The Court was informed, however, thatdorrectness of the abovementioned
decision is subject to challenge in a pending €aéeJudgment was in fact handed down by the
Court of Appeal on the first day of the hearingla$ appeal. This Court was not addressed on it
and | say nothing about that decision in this judginlt is unnecessary to discuss criticisms
made in the Court of Appeal of certain alternativeunds relied on by Reyes J.



C. The decisions in the Courts below
C.1 The double jeopardy ground

24. Both Reyes[15] and the Court of Appedl6] accepted that if deported to Nigeria, the
appellant would face what was termed “practicalldeyeopardy”.

25. Fok J17] (with whom the other members of the Court of Apegeed), citing'eung Chun
Pong v Secretary for Justiin the Court of Appedll8] distinguished between two aspects of
the rule against double jeopardy. First, ther@ésdcommon lavautrefois convic{or autrefois
acquif) plea in bar which is a defence against a subsgquesecution and which only arises in
the narrowly defined situation where the elemehth® second offence are the same as or
included in the original offence. Secondly, thexréhie wider common law rule against double
jeopardy whereby the Court has power to stay pings as an abuse of process if
subsequent charge involves an attempt forosecute a person previously convicted or acal
on the same or substantially the same facts. Tisabction has been accepted in this COL#.

26. While the Court of Appeal held that the app#liasituation did not give rise to a plea of
autrefois convictit was accepted that his circumstances broughtwithin the wider double
jeopardy concept since any potential liability unthe Nigerian law would arise out
substantially the same facts relating to his draffitking as had led to his conviction and
punishment in Hong Kong.

27. Notwithstanding that conclusion, Rey&&0J and the Court of Appell] both decided that
the appellant could not in law invoke the protectd BOR Art 11(6) against execution of the
deportation order because such protection hasfreetuded byection 1lof HKBORO which
provides:

“As regards persons not having the right to enter r@main in Hong Kong, this Ordinance does
not affect any immigration legislation governingrgrinto, stay in and departure from Hong

Kong, or the application of any such legislatiofgf@€@section 171)

28. The appellant was a person “not having thet tiglenter and remain in Hong Kong” so that
the deportation order, having been made ugrdetion 20(1)(adf thelmmigration Ordinance
was held to be unaffected by the provisions of HKED including BOR Art 11(6).

29. Reyes|[22] and the Court of Appe@l3] were agairad idemin holding that a second reason
for concluding that the appellant could not relyB@R Art 11(6) was that its provisions only
provide protection against double jeopardyhivita single state or jurisdiction and do not o
transnationally.

30. Contrary to Reyes J’s view, the Court of Apgealtl that a third reason exists for concluc
that BOR Art 11(6) does not avail the appellantidtided that BOR Art 11(6) prohibits:

“...a subsequent prosecution for the same offendenat one for the same actions, thereby
restricting the protection to a situation in whttle strict plea oautrefois acquibr autrefois



convictwould be available but not to one in which theeavigrinciple of double jeopardy would
be available [24]

31. Reyes J, had rejected this narrower view orb#ses that protections under the Covenant
should receive a generous construcfi?is.

C.2 The CIDTP ground

32. As we have seen, BOR Art 3 lays it down thab ‘e shall be subjected 4= torture =
or to cruel, inhuman or degrading treatment or glumient...”

33. Reyes J and the Court of App2él were both of the view that there is no basis & th
present case for suggesting that the appellans facg risk ofé@ torture . As Reyes J stated
(having considered the definition of “torture” caimted in the Convention Again¢I

Torture I35[@]):

“A person who is tried twice for the same offens@ot in an analogous position to someone on
whom a state official intentionally inflicts physicor mental pain[28]

34. Mr Richard Gordon QC, appearigg] for the appellant, does not seek to suggest otherw
The case has therefore been argued on the fosi@gdiven the risk of prosecution under the
Nigerian law, deporting the appellant to Nigeria wouhdoaint to CIDTP prohibited under BOR
Art 3.

35. Reyes J recorded a concession made on belial ofspondents that Section 11 does not
displace reliance on BOR Art 3 as follows:

“Mr Cooney also very properly accepts that the mem@ns to the application of the HKBORO
and ICCPR in relation to immigration legislation wlat apply where HKBORO Art 3 and
ICCPR Art 7 are concerned. This is because theatjon against inflicting,¢I torture = or
other forms of inhuman or degrading treatment arempptory norms of customary international
law. It is not possible for a state to derogatenftbhose norms[30]

36. His Lordship therefore went on to considerfdats and concluded that execution of the
deportation order exposing the appellant to aafdkeing re-prosecuted and punished under the
Nigerian law would constitute CIDTP. | return Ig31] to a consideration of those facts.

37. The Court of Appeal reversed Reyes J on twargts, one legal and the other factual. It |
first, that as a matter of law, the concessiontbeeh wrongly made and that Section 11
precludes reliance on BOR Art 3. While it was cléeat prohibition ofé® torture B was itself
jus cogen, the Court of Appeal held that it had not beealdgthed that the same is true of the
prohibition against CIDTP, much less true in r@atiorefoulemento CIDTP[32] The Court o
Appeal went on to hold that even if the prohibisatipulated by BOR Art 3 ajas cogenss a
matter of CIL, section 11 still prevails, excludirgiance on that Article by persons who have
no right to enter and remain in Hong Kong in circtamces covered by the section. It held that
this was so because the Court, operating at theeslierievel, is bound to apply Article 39 of 1



Basic Law and section 11 regardless of what thé@ipnsnight be on the international plaj&]
38. Secondly, the Court of Appeal disagreed withid2e) on the facts and held that the
appellant’s circumstances did not disclose anythimgyoaching the level of ill-treatment
necessary to constitute CIDTP. It accordingly ekt BOR Art 3 did not avail the appellant in
his challenge to the deportation order.

C.3 The CIL ground

39. The CIL ground involving the asserted existewica CIL norm prohibitingefoulemento
face CIDTRH34] was not raised below. It is sought to be arguedh® first time in this Court.

C.4 The remitter issue

40. Mr Gordon also raises for the first time irst@iourt a question relating to what he describes
as “a remedy”. He proposes that if the Court showlidbe satisfied that the facts relied on here
and in the courts below constitute CIDTP, thatdhgse should be remitted to the Director for
him to consider whether CIDTP is made out on theshaf a different set of facts relating to
conditions in Nigerian prisons which are said tappalling. | shall refer to this as “the remitter
issué.

D. The approach in this judgment

41. | propose in this judgment to deal:

(a) in Section F below with the constitutionalitysection 11;

(b) in in Section G with the scope and effect aftesm 11;

(c) in Section H with the consequences of the tasstruction of section 11;

(d) in Section | with the double jeopardy ground;

(e) in Section J with the CIDTP ground;

(f) in Section K with the CIL ground; and finally

(9) in Section L with the remitter issue.

E. A municipal law question

42. Before proceeding to deal with each of thoseds, a preliminary matter, rightly emphasi
by the respondents, ought to be addressed. Whiigrc@rovisions of the ICCPR will have to

examined as part of the context, the questionswiiich we are concerned are to be resolved
under the domestic law of Hong Kong and not by aumported direct application the provisions



of that treaty or by any purported adjudicatioranfissue on the plane of international law.

43. It has long been established under Hong Konwg\wehich follows English law in this
respect), that international treaties are notee#feuting and that, unless and until made part of
our domestic law by legislation, they do not cordemrmpose any rights or obligations on
individual citizend35] It is a principle of construction that where a @stic statute is
ambiguous and is capable of bearing different mmggwhich may in turn conform or conflict
with the treaty, the court will presume that thgistéature intended to legislate in accordance
applicable international treaty obligatioj3&] But where the statute is clear, the court’s dsity i
to give effect to it whether or not that would it breach of a treaty obligati¢&7] It is
furthermore clear that the courts do not have glicteon to adjudicate upon rights and
obligations arising out of transactions betweereseign statef38]

44. In a passage which addresses all of the fanggmsints in the context of the European
Convention on Human Rights_ (“ECHR Lord Hoffmann stated:

“... the Convention is an international treaty #mel ECHR is an international court with
jurisdiction under international law to interpreideapply it. But the que:on of whether the
appellants' convictions were unsafe is a matt&mngjlish law. And it is firmly established that
international treaties do not form part of Engliagiv and that English courts have no jurisdiction
to interpret or apply thend: H Rayner (Mincing Lane) Ltd v Department of Traahel Industry
[1990] 2 AC 418(the International Tin Council case). Parliamemtyrpass a law which mirrors
the terms of the treaty and in that sense incotpsiihe treaty into English law. But even then,
the metaphor of incorporation may be misleadings ot the treaty but the statute which forms
part of English law. And English courts will notnfess the statute expressly so provides) be
bound to give effect to interpretations of the tyday an international court, even though the
United Kingdom is bound by international law togtm Of course there is a strong presumption
in favour of interpreting English law (whether commlaw or statute) in a way which does not
place the United Kingdom in breach of an internalambligation. As Lord Goff of Chieveley
said inAttorney General v Guardian Newspapers Ltd (NgL2P0] 1 AC 109 283: ‘I conceive

it to be my duty, when | am free to do so, to iptet the law in accordance with the obligations
of the Crown under [the Convention].” But for prespurposes the important words are ‘when |
am free to do so’. The sovereign legislator inttméted Kingdom is Parliament. If Parliament
has plainly laid down the law, it is the duty oétbourts to apply it, whether that would involve
the Crown in breach of an international treaty ai.'i39]

F. The appellant’s challenge to the constitutionalalidity of HKBORO section 11

F.1 The content of section 11

45. Section 11 provides:

“As regards persons not having the right to enterr@main in Hong Kong, this Ordinance does

not affect any immigration legislation governingrgrinto, stay in and departure from Hong
Kong, or the application of any such legislation.”



46. Whether in any particular case section 11 ha®ffect of precluding someone’s reliance on
a right protected by the BOR may raise questionawfand construmn, as well as questions
fact.

(a) Insofar as the Government asserts that setfidras such effect, it bears the burden of
satisfying the Court that factually and as a maitdaw the person who seeks to rely on a
relevant right is a person who does not have tig to enter and remain in Hong Kong. This is
important because section 11 does not apply to Hamg permanent residents with a right of
abode nor to Hong Kong residents and others whiaarfelly entitled to be in Hong Kong.

(b) The Government will also have to satisfy thau@dhat it is seeking, as against that person,
lawfully to enforce duties or to exercise poweiisiag under immigration legislation which
govern entry into, stay in and departure from H&ogg and that such duties or powers are
properly applicable on the facts. This is so sseetion 11 is inapplicable where other powel
duties are being exercised or enforced.

(c) The person claiming protection will have tont#/ the BOR rights invoked and adduce
evidence supporting his claim that such rights wdad infringed if the Government were to
proceed with its enforcement of the relevant dutiesxercise of the relevant powers. If a
section 11 power is exercised without engagingoéepted right, obviously no issue as to
constitutional protection arises.

(d) If the Court is satisfied that in the caseatdh operation of the relevant provisions of the
immigration legislation concerned does engage thigbes, it next has to consider whether the
rights potentially infringed, in the present cagts under BOR Art 3, are capable of being
displaced by section 11.

(e) This last question was raised by the Courthénlight of section 5 of HKBORO examined
below[40] Prior to the present hearing, the argument hadgaaed on the basis that section 11
must be construed as either having the narrow mgamintended for by the appellant or as
overridingall the rights contained in the BOR, as the respondmmitend. The question whetl
section 11 should instead be construed as ovegrgbme, but not all, of the BOR rights
assumed major importance at the hearing. In pédatictne question arose as to whether section
11 is capable of displacing the constitutional @ctibn provided by BOR Art 3. That is a topic
to which | return in Section G.

47. In the present case, there is no dispute lileagippellant is a person “not having the right to
enter and remain in Hong Kong”, nor that the degdah order was made undg¥ction 20(1)(a)

of theImmigration Ordinancavhich is a provision governing a person’s stagrigeparture

from Hong Kong. The Court of Appeal held tisattion 1lwas triggered and that it precluded

reliance by the appellant on either BOR Art 11(&peotection against double jeopardy; or on

BOR Art 3 as protection against being deportecte fCIDTP.

F.2 The elements of the appellant’s constitutionathallenge

48. The appellant contends tisattion 11is unconstitutional and must either be read down o



severed from HKBORO altogether so that it doespnetlude his reliance on the BOR rights
invoked[41]

49. His challenge proceeds on two alternative hasaeh of which requires an examination of
the interaction between (i) the reservation retatmimmigration legislation (“the immigration

reservatiof) made by the United Kingdom Government when yaid the ICCPR in 1976; (ii)

Article 39 of the Basic Law; and (iigection 11.

50. The immigration reservation was stipulatechim following terms:

“The Government of the United Kingdom reserve igatrto continue to apply such

immigration legislation governing entry into, stayand departure from the United Kingdom as
they may deem necessary from time to time and rdoagly, their acceptance of Article 12(4)
and of the other provisions of the Covenant isettido the provisions of any such legislation as
regards persons not at the time having the rigbdeuthe law of the United Kingdom to enter
and remain in the United Kingdom. The United Kingdalso reserves a similar right in regard
to each of its dependent territories.”

51. The extension to Hong Kong of the ICCPR suli@the immigration reservation therefore
meant that the Hong Kong Government resemethtis mutandishe right to continue to apply
such immigration legislation governing entry inétay in and departure from Hong Kong as it
might deem necessary from time to time and, acnghyj that its acceptance of Article 12(4)
and of the other provisions of the Covenant wagestilo the provisions of any such legislation
as regards persons not at the time having the uigth¢r the law of Hong Kong to enter and
remain in Hong Kong.

52. Article 12(4) of the ICCPR provides: “No onebBlbe arbitrarily deprived of the right to
enter his own country.”

53. The text of Article 39 of the Basic Law hasmset out in Section B above. For the purpose
of understanding the appellant’s constitutionallelnge, it is sufficient to note that Article 39
provides that “The provisions of the [ICCPR]as. applied to Hong Konghall remain in force
and shall be implemented through the laws of th€e§AR]". It is common ground (and plainly
correct) that the words | have italicised refettte original application of the Covenant to Hong
Kong by the United Kingdom when it ratified the IBR in 1976 and declared that its
acceptance extended to Hong Kong. Such applicatamnobviously subject to the stipulated
reservations, including the immigration reservation

54. The third element relevant to the appellantisstitutional challenge isection 1]1the
provision subject to such challenge. The resporsd@osition is that enactment of the
HKBORO, includingsection 1]1was the manner by which the ICCPR was duly impiated
through the laws of the HKSAR as mandated by AetB9. However, the appellant argues on
two alternative bases that, far from implementimg €ovenantsection 11is unconstitutional
because it goes much further than the immigragsenmvation and impermissibly purports to cut
down on the rights guaranteed by Article 39 propednstrued.



F.3 The appellant’s first constitutional argument

55. The premise of the appellant’s first constitnél argument is that the scope of the United
Kingdom’s 1976 immigration reservation, and thus skkope of such reservation “as applied to
Hong Kong,” has long been misunderstood and gigemoio wide a meaning. The contention is
that such reservation correctly understood:

“...Isaimedat preservingthestateofaffairsbywhickgwhodonotconcurrently
holdBritishcitizenshipdidnotenjoytherighttoentedaesideinthe
UK(ie,theBritishisles),notwithstanding thatart12etCCPR
providesforinteralia theirrighttolibertyofmovement,theirfreedom
tochoosetheirresidenceandtheirrightnottobearblydeprivedof
therighttoentertheirowncountry42]

56. The UK’s concern, so it is suggested, wastti@tCCPR would be taken to cover all British
territories as a single “country” so that a Britslbject who was not given the right to enter and
reside in the UK (particularly a British Asian ira& Africd43]) might claim a right under

Article 12(4) not to be arbitrarily deprived of thight to enter his own count{y4]

57. The appellant submijts] that properly construed in the light of that puspothe effect of
the immigration reservation as extended in 1978dng Kong (and to each of the other British
territories then existing) was that:

(a) the right to freedom of movement and of chateesidence within the territory of a state
under ICCPR Art 12(136] would be available “in respect only of his or particular territory
or colony — but not any other British territory”;

(b) the right in Art 12(4) not to be arbitrarilygieved of the right to enter “his own country”
would be available “only in respect of his or hartgtular territory or colony but again not an
other British territory”; and

(c) “insofar as any other provision of the ICCPRpiiad a like right to that reserved against in
respect of arts 12(1) and 12(4), the ImmigratiosdReation would apply likewise and to that
extent (but to that extent only)”.

58. Thus, the argument runs, when Article 39 presithat the provisions of the ICCPR “as
applied to Hong Kong” shall remain in force andii@lemented through the HKSAR’s laws, it
takes effect by applying the ICCPR to Hong Kongjsctito the immigration reservation
narrowly construed in the manner just describeticker39 therefore does not authorise or
permit any greater inroads into the ICCPR rightsciviit protects.

59. Section 11is drawn (so it is argued) in much wider termsitparmitted since it is not
limited in the manner indicated above. It is therefunconstitutional and, in approachsegtior
11 as if it faithfully reflects the immigration res&tion, the Court of Appeal is said to have
fallen into error.



60. The argument that section 11's reach is to@witd therefore unconstitutional proceeds on
the footing that the respondents’ constructiorisexrt and thatection 11“trumps” all the
provisions of the BOR, including BOR Art 3 Whicl"oplibitsdiI torture & and CIDTP. As |
have already indicated, the correctness of thagtcoction was called into question by the Court
and is discussed in Section G below. However, pipellant’s position is that any construction
of section 11which goes beyond the strictly narrow interpretathat he advocates exceeds
what is authorised by Article 39, makiggction 1lunconstitutional in any event.

61. For the reasons which follow, | do not acceptappellant’s first constitutional argument.
F.3.1 What is addressed by the reservation as apetl to Hong Kong

62. In my view, the issues arising are not resolwedeference to what may have motivated the
United Kingdom Government in 1976 when it laid dotlva immigration reservation while
ratifying the Covenant, especially if adopting tapproach involves ignoring the fundamental
changes to Hong Kong’s legal order which have aecliduring the intervening 36 years.

63. One may readily accept that the United Kingdwas anxious in 1976 to continue to enact
and enforce laws aimed at preventing an influx Brtibain of citizens of its colonies and
dependent territories to whom it had chosen to denght of abode. An important objective of
the immigration reservation from its own point aéw would thus have been (as the appellant
submits) to prevent such a person from claiminghenbasis of ICCPR Art 12(4), that he had a
right to enter United Kingdom as “his own country”.

64. However, to suggest that the immigration res@om must be construed as pursuing that
limited objective, transplanted in some way to H&twagng, makes little sense. Hong Kong was
not faced in 1976 (or at any other time) with amgatened influx of British subjects from other
British colonies or dependent territories who mjdhit for the immigration reservation, be able
to claim a right to enter and reside in Hong Kosdheeir “own country”. There is no reason to
regard the neutralisation of ICCPR Arts 12(1) aB#}) as the exclusive or principal reason for
applying the immigration reservation to Hong Kong.

65. On the other hand, it is a matter of notortbgt in the 1970’s, 1980’s and 1990’s, major
efforts had to be made by the Hong Kong Governrteefénd off waves of illegal immigrants,
numbering in the tens of thousands in some yeagnating from the Chinese Mainlafd7]

With a view to dealing effectively with such illdgenmigrants and human traffickers (or “I.1.s”
and “snakeheads”) as they were called, the HongyKamvernment adopted robust legal
measures authorising removal and deportation veislo@ated arrest and detention powers. The
immigration reservation, operating in that contewds aimed at preventing illegal immigrants
from seeking to resist such measures by relying aange of potentially applicable ICCPR
rights.

66. By way of example, im re Hai Ho-tak and Cheng Chun-heyi@] section 1iwas relied
on in response to an application to quash a renurdalr as a violation of BOR Art 1 (non-
discrimination), Art 14(1) (privacy, etc), Art 15(diberty of parents regarding children’s
education), Art 20(1) (rights of children) and 22& (equal protection of the law). AndWo Thi




Do v Director of Immigratio,[49] a test case involving 1,376 former residents atvam,
prolonged administrative detention was challenged aiolation of Art 3 (CIDTP) and Art 5
(liberty of the person). Numerous other cases laagen where reliance was placed on Art 19
(family rights).

67. The language of the reservation as appliedotagHKong has been treated as apt for dealing
with such claims, making acceptance of Art 12(4)d‘af the other provisions of the Covenant”
subject to the provisions of existing legislatiordany future legislation which the Government
may deem necessary to enact to govern entry itap jis and departure by persons who do not
have the right to enter and remain in Hong Kongeréhs no basis for accepting Mr Gordon’s
submission that the immigration reservation wadiagpo Hong Kong with the narrow intenti
that it be centred on the right under ICCPR 12¢§%riter one’s “own country”.

68. The United Kingdom and Hong Kong Governmentshacknowledged that the ICCPR
reservations as extended to Hong Kong were targetieatal conditions and needs. Thus, a
White Paper published in the UK on 26 Septembed 28l reproduced by the Hong Kong
Government in December 1984 in a document explgiagpects of the Joint Declaration stated:

“The reservations entered by the United Kingdomespect of the application of the Covenants
to Hong Kong, which are also public, took accourthe realities of the social and economic
conditions in Hong Kong: for example, in relatianHong Kong the United Kingdom made
reservations relating to immigration and to theat&ggions of aliens.”

69. Moreover, when on 16 March 1990, the Hong K@ogernment gazetted the draft HKBOR
Bill 1990 and initiated a process of public conagtitin, it published a Commentary stating that
the decision had been taken to introduce a dréiftdving effect in local law to the relevant
provisions of the ICCPR, as applieiHiong Kong”. The Commentary explained that presigy
the ICCPR had been implemented through a combmaficommon law, legislation and
administrative measures, a system which:

“... has not been static, but has evolved contislyotlhrough judicial interpretation of existing
legislation and enactment of new laws; through tgraents in the common law; and through
refinement of administrative practices.”

70. In other words, even before enactment of HKBOQ®R® application of the ICCPR in Hong
Kong had not been statically linked to a 1976 poliut had undergone a process of
domestication, evolving in accordance with locatemstances.

F.3.2 The reservation as applied in the HKSAR

71. The idea that the interpretation of the immiigrareservation should be limited by a
purposive construction founded on the United Kingoimmigration policy in 1976 appears
even more incongruous when one takes into accawaopments accompanying the change
Hong Kong’s legal order which took place on 1sy1997.

72. The question of whether the provisions of tht€PR should continue to apply in Hong K



was specifically addressed by the Central Peo@esernment and the United Kingdom
Government in the negotiations leading up to thetIdeclaration. Agreement that the ICCPR
“as applied to Hong Kong shall remain in force” veagntually recorded in Annex I, section

XIII of the Joint Declaration executed on 19 Decemb984, coming into force on 30 June 1985.

73. HKBORO was enacted on 8 June 1991 and, alatmgother Ordinances as well as Order
Council containing measures applied by the UK ta¢dEong, it was subjected to the vetting
process prescribed by Article 160 of the Basic avich materially states as follows:

“Upon the establishment of the Hong Kong Speciatidstrative Region, the laws previously
in force in Hong Kong shall be adopted as lawsefRegion except for those which the
Standing Committee of the National People's Corsgdeslares to be in contravention of this
Law. ...”

74. The Standing Committee gave specific consiaerab whether the HKBORO should be
adopted as part of the laws of the HKSAR or whethemwhole or any part of it should be
excluded as contravening the Basic Law. The ragaa by the Standing Committee under
Article 160 and the vetting process as reportetied_egislative Council, were described in
Democratic Republic of the Congo v FG Hemisphesoéiates LL([50]

75. By its Decision adopted at the Twenty Fourths&m of the Standing Committee of the
Eighth National People’s Congress on 23 Februa8y 1lthe Standing Committee set out (in
Annex 1 to the Decision) a list of Ordinances anldosdinate legislation found to be in
contravention of the Basic Law and not adoptedlsid set out in Annex Il, a list of specified
provisions of named Ordinances and subordinatslign similarly excluded. Certain
provisions of HKBOR@51] which are not presently material were listed iragaaph 7 of

Annex Il as excluded provisions, but section 11 @nedremaining provisions of HKBORO were
adopted as consistent with the Basic Law.

76. The stated objective of the Article 160 exer¢epplicable generally to the laws previously
in force in Hong Kong) was to bring such laws “imtanformity with the status of Hong Kong
after resumption by the People’s Republic of Cluhthe exercise of sovereignty over Hong
Kong as well as to be in conformity with the relevprovisions of the Basic Law32] It is this
process whereby HKBORO was adopted as part oftlie of the HKSAR, consistent with the
Basic Law — and not the UK’s immigration policyif76 — that provides the operative legal
context for the continued application of the ICCiRRhe HKSAR.

77. The point is brought home by noting the contdBOR Art 8(4) which is the provision
whereby ICCPR Art 12(4) was enacted in 1991 angtadbas part of the laws of the HKSAFk
1997. BOR 8(4) states: “No one who has the riglghafde in Hong Kong shall be arbitrarily
deprived of the right to enter Hong Kong.”

78. Thus, the BOR guarantee of the right to entargKong is limited to persons who have the
right of abode in Hong Kong. There is no need tp o@ section 11 to override any BOR right
reflecting ICCPR Art 12(4)’s reference to “the righ enter his own country” which might



otherwise be invoked by someone without a righdladde.
F.4 The appellant’s second constitutional argument

79. The appellant advances an alternative challemges constitutionality of section 11 which
runs as follows:

(a) If the immigration reservation has a wider megnvhich is coextensive with the terms of
section 11 it “contravenes the object and purpdskeol CCPR and is null and void as a matter
of public international law.”

(b) The consequence is that “the reservation isrgehMfrom the instrument of ratification such
that the author remains a party to the treaty withioe benefit of the reservation.”

(c) Article 39 therefore “did not incorporate theid reservation into domestic law (contrary to
the finding of the Court of Appeal), and as suah HKSAR Government is not constitutionally
permitted to breach the ICCPR as it applies to Héoigg at international lan{33]

80. The contention in sub-paragraph (a) abovessdan Article 19(c) of the Vienna
Convention on the Law of Treaties which provides:

“A State may, when signing, ratifying, acceptingpeoving or acceding to a treaty, formulate a
reservation unless ... the reservation is incorbfgwith the object and purpose of the treaty.”

81. The appellant argues that if the immigraticsereation is read to mirror the terms of section
11 widely construed, the reservation would purpodisapply the entire ICCPR in relation to
relevant provisions of immigration legislation aippble to persons not having the right to enter
and remain in Hong Kong. It would purport to dislgpgven the prohibition again.¢I

torture = and CIDTP under BOR Art 3, thereby offending inegronal lawjus cogensiorms
and contravening the object and purpose of the @aw¢s4]

82. Since, so the argument runs, such a purpogtahration is null and void, it is severed from
the instrument of ratificatio[b5] In consequence, as a matter of domestic law:

“...the ICCPR applies to Hong Kong without the Ingnaition Reservation. Thus the relevant
articles of the ICCPR that may be engaged in ‘fpreiases’ are in fact available under the
ICCPR applied to Hong Kong. It follows from thisattHKBORO s 11 purports to restrict the
rights available under the ICCPR ‘as applied to ¢i&iong’, and is therefore unconstitutional
reference to arts 8, 11 and 39 (read togetheravitd1) of the Basic Law{36]

83. I do not accept this argument.
F.4.1 Non-justiciable issues

84. For the reasons stated in Section E above|thenative argument depends on propositions
which are not justiciable in a municipal court. Tdppellant invites this Court to declare that,



contrary to the belief of the United Kingdom Govwaent (and everyone else, it would seem)
when ratifying the Covenant in 1976, its immigrati@servation was incompatible with the
object and purpose of the treaty and thereforel ‘and voidas a matter of public international
law” requiring it to be “severed from the instrumehtatification.”[57]

85. As previously noted, the courts do not havesgliction to adjudicate upon rights and
obligations arising out of transactions betweereseign states on the international plane. As
Lord Oliver of Aylmerton stated idH Rayner Ltd v Department of Trade and Indu§iigj

“It is axiomatic that municipal courts have not aiahnot have the competence to adjudicate
upon or to enforce the rights arising out of tratisas entered into by independent sovereign
states between themselves on the plane of intenatiaw. That was firmly established by this
House inCook v Sprigd1899] AC 572 578, and was succinctly and convincingly exprésse
the opinion of the Privy Council delivered by Ldfchgsdown in Secretary of State in Council
of India v Kamachee Boye Sahali®59) 13 Moo PCC 275: ‘The transactions of independent
states between each other are governed by othsrtleam those which municipal courts
administer: such courts have neither the meansatlthg what is right, nor the power of
enforcing any decision which they may make.”

86. The Hong Kong courts therefore did not in 18A@@ do not now have jurisdiction to
pronounce upon the validity or invalidity of the WKatification, with or without its
immigration reservation, as a matter of publicin&ional law.

87. The appellant attempts to evade this difficblgysubmitting:

“Here, the Court is of course not purporting tormonce upon the legal effect of the United
Kingdom's instrument of ratification to the ICCP#t éven that of the People's Republic of
China), but only upon the meaning of the words tBEPR as applied to Hong Kond59]

88. But it is impossible to see how the appellaatiument can proceed unless the Court is
persuaded precisely to pronounce upon the legattedf the instrument of ratificationrramely,
that the reservation is void and must be seveiad ft as a matter of public international law —
and then to project that legal consequence ontmtbepretation of Article 39 thereby rendering
section 11 unconstitutional.

F.4.2 Section 11 regarded as valid as a matter ofodg Kong law

89. As a matter of Hong Kong law, the Hong Kongrte®have invariably viewed section 11
(without qualifying it by any narrow constructioa$ consistent \h the immigration reservatic
and with Article 39. This is a point equally reletdo the first limb of the appellant’s challenge.

90. Prior to 1st July 1997, the question aros&/ong King-lung v Director of Immigratig0]
as to whether the immigration reservation, takelbetoeflected in the terms of section 11, was
valid. Having noted that the ICCPR could be modifiy a reservation provided it was not
incompatible with the objects and purpose of theegbant, Jones J held that section 11 was



consistent with those aims.

91. InIn re Hai Ho-tak and Cheng Chun-heuyjtd | the Court of Appeal held that section 11
precluded reliance on BOR Art 14 (prohibiting unfalmterference with family life). Mortimer
JA commented that:

“Section 11 is an essential limitation on the gahprovisions of the international covenant

brought about by the reality of Hong Kong's geobregl position and economic success. It
follows the United Kingdom's reservation to theemmational covenant's application to Hong
Kong.”

92. As we have sedfi2] in preparation for the 1997 transition, actingguant to Article 160 of
the Basic Law, the Standing Committee of the Natidteople's Congress by its Decigksj of
23 February 1997, disallowed certain presently itema provisions of HKBORO, but
otherwise confirmed adoption of the rest of thei@adce, including section 11, as part of the
laws of the HKSAR at least prima faffid] consistent with the Basic Law.

93. Since 1st July 1997, section 11 has been disdusn a number of occasions in this Court
without anyone detecting any inconsistency betvikahprovision and either the original
immigration reservation or Article 39 of the Bak&w.

(a) Thus, iNNg Ka Ling v Director of Immigratigf65] the Court took notice of a submission
referring to “the fact that the ICCPR as appliediting Kong is subject to the reservations nr
by the United Kingdom upon signature and ratificatof the ICCPR in May 1976”, including
the immigration reservation, without demur.

(b) INHKSAR v Ng Kung Si®6] having cited Article 39, Li CJ stated:

“The Hong Kong Bill of Rights Ordinanc€&p 383, in fact provides for the incorporation of
the provisions of the ICCPR into the laws of Hongnlg.”

(c) And inSecretary for Justice v Chan WEY] Li CJ stated:

“Article 39 of the Basic Law provides among otheings that the provisions of the International
Covenant on Civil and Political Rights (ICCPR) apléed to Hong Kong shall remain in force
and shall be implemented through the laws of thegH6ong Special Administrative Region.
The Bill of Rights Ordinance incorporates into the of Hong Kong the provisions of the
ICCPR as applied to Hong Kong.”

94. InTam Nga Yin v Director of Immigratig68] the Court was concerned with the question
whether BOR Art 19(1%9] was displaced by section 11. The maj¢rify recognized that:

“The effect of the reservation and s 11 is thati@@PR and the Bill of Rights do not apply to
and do not affect immigration legislation regardpegsons not having the right to enter and
remain in Hong Kong[71]



But the Director’s argument for displacement wasated on the basis that the case was not
concerned with relevant immigration legislatiore thajority concluding as follows:

“Accordingly, the reservation and s 11, which h#we effect of rendering the ICCPR and the
Bill of Rights inapplicable to immigration legisiah in relation to persons who do not have the
right of abode in Hong Kong, cannot affect the exatt

95. InGurung Kesh Bahadur v Director of Immigratipi] Li CJ (with whom the other
members of the Court agreed) acknowledged thahthegration reservation was reflected in
section 11:

“The provisions of the International Covenant orilGand Political Rights (the ICCPR) as
applied to Hong Kong were implemented through teadiKong Bill of Rights Ordinance&C@p
383, which contains the Hong Kong Bill of Rights (tB#&l). That Ordinance effects the
incorporation of the ICCPR as applied to Hong Kortg our laws. Se&hum Kwok Sher v
HKSAF [2002] 2 HKLRD 793 (10 July 2002) para 58lKSAR v Ng Kung Si& Another(1999)
2 HKCFAR 442at 455.

The ICCPR as applied to Hong Kong was subjectéadservation, originally made by the
United Kingdom, that immigration legislation as @aeds persons not having the right to enter
and remain could continue to apply. It is unneagstaset out the terms of the reservation in
full since it is reflected in s 11 of the Hong KoBdl of Rights Ordinance.”

F.5 Conclusion as to the appellant’s constitutionathallenge

96. For the foregoing reasons in my view, both Broebthe appellant’s challenge to the
constitutionality of section 11 must fail. | theved conclude that section 11 is consistent with
Article 39 and constitutionally valid. | turn thém a consideration of the reach or scope of
section 11 on its proper construction.

G. The scope and effect of section 11

G.1 The central question

97. Section 11's content and application have lex@mined in Section F.1 above. The central
and controversial question concerning the readeofion 11 arises when one juxtaposes section
11 with section 5 of HKBORO. For convenience, |@atthe terms of section 11 once more:
“As regards persons not having the right to enter r@main in Hong Kong, this Ordinance does
not affect any immigration legislation governingrgrinto, stay in and departure from Hong
Kong, or the application of any such legislation.”

98. Section 5 relevantly states:

Public emergencies



(2) In time of public emergency which threatensliteeof the nation and the existence of which
is officially proclaimed, measures may be takerodating from the Bill of Rights to the extent
strictly required by the exigencies of the situafibut these measures shall be taken in
accordance with law.

(2) No measure shall be taken under subsectiothét)..
(c) derogates from articles 2, 3, 4(1) and (2),2,13 and 15.”

99. Section 5(2)(c) therefore precludes derogdtiom BOR Art 3 relied on by the appellant.
the same token, BOR Art 11(6), also relied on lmg,hs not mentioned.

100. On its face, section 11 excludes all the mions of HKBORO (and therefore all the rights
contained in the BOR) without exception or quadtfion in relation to the persons and
immigration legislation provisions within its ambiHowever, sectios 5 and 11 are provisions
the same Ordinance and it is obviously necessagnwbnstruing section 11 in order to
ascertain its scope, to read it in the context §BBRO as a whole. Thus, in addressing the
guestion whether the legislative intention is thexttion 11 should override all BOR rights
without exception, including BOR Art 3, it is ofrchnal importance to note that section 5
provides that there can be no derogation from BOR3Aven in times of “public emergency
which threatens the life of the nation”.

101. The central question for immediate purpos#ésasefore whether the legislature could have
intended that section 11 should be allowed to pdaeeteliance on BOR Art 3 in respect of
immigration legislation powers routinely exercisadhile at the same time laying it down in
section 5 that there can be no derogation from B@R even in the time of a proclaimed pul
emergency which threatens the life of the natiome$section 11's exclusion of reliance on
BOR Art 3 not constitute a derogation from BOR BPtSince section 5 prohibits derogation
even in a time of public emergency, does it nogsesgthat fortiori derogation from that
Article is not allowed where no such emergencytsRi#f there is an apparent conflict between
the two sections, which is to prevail? In seekimgnswer these questions, the nature and
interaction of the two sections and the naturdnefrights protected by BOR Art 3 fall to be
examined.

G.2 The effect of section 11

102. It is perhaps worth emphasising that the pitetegic of discussion concerns merely the
construction of section 11. There is no questiothat section being unconstitutional. As | have
previously concluded, in adopting the ICCPR asiadgb Hong Kong, Article 39 applied the
Covenant subject to the immigration reservation ergtcthe time of the United Kingdom’s
ratification. And as previously discussed, secfi@ns consistent with that reservation. It follc
that section 11 has the blessing of Article 39 earthot be unconstitutional. Moreover, Article
154(2) of the Basic Law expressly authorises th&sSHR Government to “apply immigration
controls on entry into, stay in and departure ftbenRegion by persons from foreign states and
regions”. The question under discussion is theeefdnether section 11, properly construed,
precludes reliance on BOR Art 3 when it disappiEBORO from affecting any immigration



legislation governing entry into, stay in and dépar from Hong Kong in relation to persons
having a right to enter or remain in Hong Kong.

103. Placing that question in a broader contexhay be noted that the European Court of
Human Rights in Strasbourg (* the Strasbourg Chhes consistently taken as its startipgnt,
the proposition that under the ECHR:

“Contracting States have the right, as a mattevalF-established international law and subject
to their treaty obligations including the Conventito control the entry, residence and expulsion
of aliens.[73]

104. The House of Lords has taken the same views,ThR (Saadi) v Secretary of State for
Home Departmel,Lord Slynn of Hadley stateld4]

“In international law the principle has long beestablished that sovereign states can regula
entry of aliens into their territory. Even as lag1955 the eighth edition @ppenheim's
International Lav, pp 675-676, para 314 stated that: ‘The recepifaliens is a matter of
discretion, and every state is by reason of itstéeral supremacy competent to exclude aliens
from the whole, or any part, of its territory.” Har in Attorney General for Canada v Cain
[1906] AC 542 546, the Privy Council in the speech of Lord Adon decided: ‘One of the
rights possessed by the supreme power in evegyistdie right to refuse to permit an alien to
enter that state, to annex what conditions it @e&s the permission to enter it and to expel or
deport from the state, at pleasure, even a friealibyn, especially if it considers his presence in
the state opposed to its peace, order, and gocetigment, or to its social or material interests:
Vattel, Law of Nationsbook I, s 231; book 2, s 125." This principldlstpplies subject to any
treaty obligation of a state or rule of the stati®@mestic law which may apply to the exercise of
that control.”

105. In Hong Kong, the extent to which the Governtiseexercise of such powers is limited by
its treay obligations, or more accurately, by the condstindl protections conferred domestic:

by BOR Art 3, depends on resolving the questioreamliscussion, namely, as to the scope and
reach of the exclusionary provisions of sectionrlfelation to rights having the character of the
rights protected by BOR Art 3.

G.3 The effect of section 5 in relation to BOR Ar3

106. Section 5(2)(c) entrenches the prohibitiorirege torture &> and CIDTP laid down by
BOR Art 3 against derogation even in the extrerheation of a public emergency which
threatens the life of the nation. If it is non-dgable in such circumstances of acute danger, it is
impossible to imagine any circumstance in whiclodation is permitted. Furthermore, that
BOR Art 3, made non-derogable by section 5, hadiaddlly the status of an absolute right is
demonstrated by the jurisprudence of the StrasbadgJUnited Kingdom courts. | hasten to add
that these comments are directed solely at seB{@xic) insofar as it relates to BOR Art 3.  am
not suggesting thall the rights listed in section 5(2)(c) as hon-debdgare also to be

classified as absolute, as | explain further beloyy.



107. Section 5 derives from Article 4 of the ICCHR] It also largely mirrors Article 15 of the
ECHR which is materially in the following terms fwimy insertions in square brackets):

“Derogation in time of emergency

1. In time of war or other public emergency threatg the life of the nation any High
Contracting Party may take measures derogating ft®obligations under this Convention to
the extent strictly required by the exigencieshef situation, providedat such measures are
inconsistent with its other obligations under inggfonal law.

2. No derogation from Article 2 [right to life], egpt in respect of deaths resulting from lawful
acts of war, or from Articles 3 [prohibition @ torture = and inhuman or degrading
treatment or punishment], 4 (paragraph 1) [prolabibf slavery and servitude] and 7 [no
punishment without law] shall be made under thas/wion. ...”

108. In 1978, the Strasbourg Court held that ECHRts3 prohibition againsé® torture =
and CIDTR77] was both non-derogable by virtue of Article 15 ahdolute:

“The Convention prohibits in absolute terr@torture = and inhuman or degrading treatment
or punishment, irrespective of the victsronduct. Unlike most of the substantive clausfabe
Convention and of Protocols Nos. 1 and 4 ..., Agt&... makes no provision for exceptions ¢
under Article 15 para. 2 ..., there can be no d&iog therefrom even in the event of a public
emergency threatening the life of the natiprg]

109. This was re-iterated in the important cas8asring v United Kingdosr9] with the Court
pointing out that the provision reflects an intdim@ally accepted standard:

“Article 3 makes no provision for exceptions anddevogation from it is permissible under
Article 15 in time of war or other national emergegnThis absolute prohibition o

torture & and on inhuman or degrading treatment or punishomgster the terms of the
Convention shows that Article 3 enshrines one effttndamental values of the democratic
societies making up the Council of Europe. It 8odb be found in similar terms in other
international instruments such as the 1966 Intevnat Covenant on Civil and Political Rights
and the 1969 American Convention on Human Rightsisigenerally recognised as an
internationally accepted standard.”

110. This has been accepted in the House of Lond®.(Ullah) v Special AdjudicatdB0] Lord
Steyn, undertook what he called a “btie@ir d*horizori of the various ECHR rights and
concluded that Art 3’'s prohibition ™ torture = and CIDTP was an absolute right. Lord
Steyn also highlighted the absolute nature of tiedipition of CIDTP in Privy Council cases in
which he dissented on the immediate issue of daldgath penalty cases, but where his
statement of principle is not in question. Thugliggs v Minister of National Securijfg1] an
appeal from The Bahamas, in relation to Articleof the BahamiarConstitutionwhich is in the
same terms as ECHR Art 3, his Lordship stated:

“The European Court of Human Rights has emphasisetlimerous occasions that article 3 of



the European Convention prohibits in absolute teéhmorture = or inhuman or degrading
treatment or punishmerRepublic of Ireland v United Kingdo(h978) 2 EHRR 2579, para
163;Selcuk and Asker v TurkéyQ98) 26 EHRR 47,/515-516, para 75. The guarantee under
article 3 is a universal minimum standard, the tineaf which is protected under the
Convention. The only qualification under the Corti@m system is that in order for the conduct
to be covered by the prohibition it must ‘attaimaimum level of severity.” But there is no
express or implied derogation in favour of theest#tie prohibition is equally applicable durin
war or public emergency. The guarantee is subgegbtderogation in favour of the state in ol
to enable it to fight terrorism or violent crimeomasi v Franc¢1992) 15 EHRR ,133, para

115. Breaches cannot be justified by a lack ofueses: see Lester and Pannick, Human Rights
Law and Practice (1999), para 4.3.1-4.3.8; Jacolis/hite, The European Convention on
Human Rights, 2nd ed (1996), p 49. Similarly, urakticle 17(1) of the Bahamiabonstitution
there is no express or implied derogation in fawafuthe state. A breach cannot be justified on
any grounds. It is an absolute an unqualified ctriginal guarantee. These propositions are
elementary but important.”

111. InR (Limbuela) v Secretary of State for the Home ERtepent[82] Lord Hope of Craighes
summarised the position regarding the absoluter@atithe® torture 5> and CIDTP
prohibition in ECHR Art 3 as follows:

“The headnote to article 3 describes its contenthese terms: ‘prohibition of torture’. But the
prohibition that it contains goes further than tfidte prohibition extends also to inhuman or
degrading treatment or punishment. As the artiats f, ‘no one shall be subjected to’ treatn
of that kind. The European court has repeatedty teit article 3 prohibit4® torture = and
inhuman and degrading treatment in terms thatlagelate:Chahal v United Kingdor{i.996) 2:
EHRR 413 456-457, para 79 v United Kingdon§1997) 24 EHRR 423447448, paras 47, 4
In contrast to the other provisions in the Conwamntit is cast in absolute terms without
exception or proviso or the possibility of derogatunder article 13retty v United Kingdom
35 EHRR 1 32, para 49.”

112. In this Court in Secretary f8ecurity v Sakthevel Prabakl@3] although spoken in the
different context of a challenge mounted on thashasthe Covenant Again.¢' Torture &
which did not raise section 11 issues, Bokharyt&&d:

“Some rights are non-derogable under any circunssgnl hey form the irreducible core of
human rights. The right not to be tortured is ohthese non-derogable rights.”

G.4 Conclusion as to the scope and effect of sectibl

113. As the Court laid down Mg Ka Ling v Director of ImmigratigiB4] constitutional
instruments must generally be interpreted purpdgivdat applies of course to the Basic Law
but also to HKBORO which is given constitutionatde by Article 39. Li CJ put this as follows:

“It is generally accepted that in the interpretatad a constitution such as the Basic Law a
purposive approach is to be applied. The adopti@purposive approach is necessary because
a constitution states general principles and espepurposes without condescending to



particularity and definition of terms. Gaps and &juhies are bound to arise and, in resolving
them, the courts are bound to give effect to tlecpples and purposes declared in, and to be
ascertained from, the constitution and relevaniet materials. So, in ascertaining the true
meaning of the instrument, the courts must conglteepurpose of the instrument and its
relevant provisions as well as the language deitsin the light of the context, context being of
particular importance in the interpretation of astitutional instrument[85]

114. In my judgment, the clear words of sectiorstalglish the non-derogable character of the
right not to be subjected A torture = or CIDTP protected by BOR Art 3. It is also clear
from the highly persuasive jurisprudence of the&iourg Court and the House of Lords in
relation to the closely analogous provisions of H@&HR that BOR Art 3 rights are not only non-
derogable but also absolute. Such jurisprudenceskimat the absolute character of the
protection agains¢' torture & and CIDTP is an internationally accepted standards Lord
Steyn puts it “a universal minimum standard”.

115. Accordingly, any apparent conflict betweertisecs and section 11 or any ambiguity as to
the statutory purposes of those provisions shoeltebolved by giving precedence to section 5,
according decisive weight to the non-derogablearsblute character of the rights protected by
BOR Art 3. Therefore, construed purposively, setfid must be read as qualified by section 5.
Section 11 must be understood to exclude the agifgit of HKBORO and BOR in relation to
the exercise of powers and the enforcement of slutsgler immigration legislation regarding
persons not having the right to enter and remalidng Kongexcept insofar as the non-
derogable and absolute rights protected by BOR3%te engaged

116. The aforesaid approach is consistent wittatloption of a generous construction of
provisions conferring rights and a narrow constarcof provisions restricting rights endorsed
by this Court ilNg Ka Ling[86] This was re-iterated by Li CJ Gurung Kesh Bahadur v
Director of Immigratior as followsf87]

“A generous approach should be adopted to theprggation of the rights and freedoms whilst
restrictions to them should be narrowly interpretigdKa Ling v Director of ImmigratiofiL999)

2 HKCFAR 4at 28I — 29A andHKSAR v Ng Kung Sid999) 2 HKCFAR 44at 457B. (In this
context, right and freedom are used interchangga®ty, art 31 providing for the right to travel
and the right to enter should be generously ingteal. On the other hand, art 39(2), which deals
with the question of restrictions to rights anceftems, should be narrowly interpreted.”

G.5 The respondents’ arguments against that concliesn

117. Mr Benjamin Yu SC, appeari®@] for the respondents advanced four arguments dgains
reaching the abovementioned conclusion.

G.5a HKBORO section 2(2)

118. First, he relied on HKBORO section 2(2) whichvides that “The Bill of Rights is subject
to Part lll”. Section 11 is in Part lll and theredoso it is argued, overrides the rights contained



in the BOR.

119. That argument cannot be accepted. It merstates but does not answer the central
guestion. The issue remaiWhat on its true construction is the scope ofisacl1 to which the
BOR is made subject?

G.5b Derogation vs reservation

120. Secondly, Mr Yu SC sought to distinguish befmveections 5 and 11 on the basis that they
involve quite different concepts and “do differémings”. Section 11 is a reservation which is
made at the time of ratification of the Covenagtwhich the Contracting State declines to take
on specified obligations; while section 5 is comeer with derogations which involve
withdrawing from Covenant obligations originallydertaken.

121. In my view, that distinction has no relevatwéhe discussion at hand. Sections 5 and 11 in
HKBORO are not concerned with theocesse®f reservation or derogation. It is nothing to the
point to state that such processes are differdrd.rélevance of section 5(2)(c) lies in its
declaration that the process of derogation in reispleBOR Art 3 is unavailable at any time —
even in the time of a proclaimed public emergenbictvthreatens the life of the nation. As the
review of the Strasbourg and United Kingdom decisim Section G.3 above shows, section
5(2)(c) thereby acknowledges or confers on BOR3Atfte status of an absolute, non-derogable
right entitled to dominance over section 11.

G.5¢c A matter which should be left to the Directors discretion

122. Mr Yu’s next submission was that the Courtusth@ecognize that the legislature has
decided that the exercise of immigration powersinithe ambit of section 11 is to be left in the
discretion of the Director of Immigration and shaakccordingly steer clear of interfering. He
sought to draw support from Lord Hoffmann’s obséorain Matadeen v Point{89] that non-
justiciable questions may exist and that one shoatdelieve that it must always be the jud
who have the last word. Mr Yu added that the Coouid take comfort from the fact that if the
proposed approach is adopted, the Director woilldbstsubject to the usual administrative law
constraints against any unlawful exercise of hssdtion.

123.Matadeenwas a case concerned with equality of treatmepupfis in respect of school
subjects, examinations and school places. Lordriaftj90] was commenting on an attempt
one of the parties to rely on a principle of eqyaimorphously described as “permeating” the
Mauritian constitution as the basis for deciding tiase. It was in that context that he observed
that while equality might represent a general ppiecof rational behaviour, it did not
necessarily entail a justiciable principle.

124.Matadeerwas, in other words, a world away from a caselinag non-derogable
fundamental rights. By section 7 of the HKBORO, @r&inance binds the Government, all
public authorities and any person acting on thekdif, obviously including the respondents.
The question now arising is quintessentially a jaegor the Court: What, on its true
construction, is the scope and effect of a legiggtrovision which purports to exclude a class



of persons in Hong Kong from relying on the rigbtsstitutionally protected by BOR Art 3
when such rights are engaged by the exercise tottetg powers vested in the respondents? To
say that the Court should be content to let suehepereside in the Director’s discretion begs
the crucial question.

125. When taxed by the Court, Mr Yu was constrateealccept that the logic of his argument is
that it may be lawful for the Director to exerclss discretion in favour of deporting a person
who falls within section 11 even though there omtrovertible evidence that such deportation
almost certainly means sending him to fd@ctorture & or CIDTP (which would otherwise be
prohibited by BOR Art 3); or even sending him toddeing arbitrarily deprived of his life
(otherwise prohibited by BOR Art 2). That submissis, to say the least, deeply unattractive.

126. If, as duly determined by the Court, the nesch of section 11 falls short of displacing
BOR Art 3 classified as an absolute, non-derogaglg, any inconsistent action by the
respondents would constitute a constitutional viofafor which redress is granted as of right
and not subject to discretionary considerationshQuviolation would not merely be justiciable:
the Court would be duty bound to intervene. In #-W@own passage iNg Ka Ling[91]this wa:
emphasised by Li CJ as follows:

“In exercising their judicial power conferred byetBasic Law, the courts of the Region have a
duty to enforce and interpret that law. They undedly have the jurisdiction to examine
whether legislation enacted by the legislaturénefRegion or acts of the executive authoritie
the Region are consistent with the Basic Law anfduind to be inconsistent, to hold them to be
invalid. The exercise of this jurisdiction is a meatof obligation, not of discretion so that if
inconsistency is established, the courts are bowhadld that a law or executive act is invalid at
least to the extent of the inconsistency. Althotlgh has not been questioned, it is right that we
should take this opportunity of stating it unequially. In exercising this jurisdiction, the courts
perform their constitutional role under the BasawlLof acting as a constitutional check on the
executive and legislative branches of governmeensure that they act in accordance with the
Basic Law.”

127. Mr Yu’s third submission must therefore becggd.
G.5d Construction in line with what the legislaturemust have assumed was the law

128. Mr Yu'’s final argument against construing s®till to have a limited reach involved his
reliance orHarding v Wealand§f2] for the proposition that the Court should consthes
provision in line with what the legislature mustth&en to have understood the law to be when
enacting the statute, even if the legislature’swad the law is later shown to have been wrong.

129. 1 do not accept thétarding v Wealandbas any relevance in a case like the present. The
issue inHarding v Wealandsvas whether damages for personal injury arisirigpban accident
in New South Wales should be calculated accordirthe law of NSW, selected as the
applicable law under a certain English statuteyleether such damages involved a question of
procedure falling to be determined in accordandh #wnglish law, being the law of the forum.
The English statute had been enacted to cure aipedcdefect in the pre-existing conflicts rule



and it was therefore pertinent to ask what Parli@e@inderstanding of the law was at the time
of that statute’s enactment, whether or not Padiat's view is thought to have been corr@d]

130. We are not concerned with any such exercitieeipresent case. It is true, as Mr Yu points
out, that Hong Kong case-law on section 11 appaaifermly[94] to have treated section 11 as
displacing the rights contained in the BOR. Howeweth the exception o¥o Thi Do and

Others v Director of Immigratigf®5] in none of those cases, was there any attemptyt@n

BOR Art 3 or indeed, any of the other rights liskedHKBORO section 5.

131. InVo Thi Dq a case brought by Viethamese asylum seekers arhplained of their very
prolonged administrative detention, it was allegedpng other complaints, that such detention
constituted CIDTP in violation of BOR Art 3. Seatid1 was relied on and issue was joined as
to whether detention of the applicants was purstamhmigration legislation governing their
stay in Hong Kong. The Court of Appeal held thattiesm 11 was triggered but added:

“This construction of s 11 does not affect, in &mal, the result of the case because the judge
went on to hold that, upon the facts, none of ifjets guaranteed under arts 3, 5(1) and 6(1)
were infringed.[96]

Vo Thi Dowas thus a case where the Court did not entelamgaanalysis of whether those ric
were ousted by section 11.

132. More importantly, in none of the decided cdsesight to this Court’s attention, was the
argument based on the juxtaposition of sectionsdbld made or considered. It is therefore
impossible to suggest that in enacting those twtices as provisions co-existing within
HKBORO, the legislature were making any assumptaresway or the other as to their inter-
relationship in law.

133. For the foregoing reasons, | am not dissuaglexhy of the arguments advanced on the
respondents’ behalf from reaching the conclusidrosein Section G.4 above.

G.6 Why the foregoing analysis does not necessapityy to the other rights listed in section 5

134. As | have been at pains to stress, this judgeenfines itself to the relationship between
sections 5 and 11 on the one hand and BOR Art B&H Art 11(6) on the other. The other
rights listed in section 5(2)(c) have not been atand nothing in this judgment is intended to
rule on section 11's relationship with those rightsill, however, say a few words as to why
one should not too readily extrapolate from whatasl in this judgment to those other rights.

135. In the first place, it does not follow frometbonclusion that the right against being
subjected to CIDTP protected by BOR Art 3 is botintalerogable and absolute, that the same
applies to all the other rights listed in secti¢R)c). The listed rights are those protected gy th
following Articles of the BOR, namely: Art 2 [right life], Art 4(1) and (2) [slavery and
servitude], Art 7 [no imprisonment for breach ohtract], Art 12 [no retrospective criminal
offences], Art 13 [right to recognition as persand Art 15 [freedom of thought, etc]. Some of
these rights may be non-derogable by virtue ofige& but not absolute, with the consequence,



for instance, that statutory qualification of suidhts may be permissible if justifiable upon a
proportionality analysis.

136. The Human Rights Committee in General Commien2497] recognized the distinction
between non-derogable and absolute or perempuhysras follows:

“... While there is no hierarchy of importance igfhts under the Covenant, the operation of
certain rights may not be suspended, even in toheational emergency. This underlines the
great importance of non-derogable rights. But Hlaights of profound importance, such as
articles 9 and 27 of the Covenant, have in fachbeade non-derogable. One reason for certain
rights being made non-derogable is because thgesision is irrelevant to the legitimate
control of the state of national emergency (formegke, no imprisonment for debt, in article 11).
Another reason is that derogation may indeed b@ssiple (as, for example, freedom of
conscience). At the same time, some provisionsi@anederogable exactly because without them
there would be no rule of law. A reservation to pinevisions of article 4 itself, which precisely
stipulates the balance to be struck between tleedsits of the State and the rights of the
individual in times of emergency, would fall in shtategory. And some non-derogable rights,
which in any event cannot be reserved becausesofdtatus as peremptory norms, are also of
this character - the prohibition @ torture = and arbitrary deprivation of life are examples.”

137. One may accordingly observe, without decidihgt there is an obvious difference betw
say, the prohibition of arbitrary deprivation dtlion the one hand and imprisonment for breach
of contract on the other, the reasons for eachgbeciuded as non-derogable rights in section 5
(and ICCPR Art 4) being quite different, as expdainn the extract from General Comment 24
just cited

138. It is moreover self-evident that aspects efrtght to freedom of thought, conscience and
religion, protected by BOR Art 15 are not absokitee the article provides for possible
gualification of rights relating to the manifestatiof religious beliefs in its own paragraph

3.[98]

139. There are likely to be other differentiatimmsiderations relevant to a case involving
section 11 and the other section 5 rights. It saffifor the present to rerate that this judgme
does not stray into that territory.

140. It is also important to note that some ofdase-la@9] holding that certain rights
additional to those listed in the relevant Arti¢lé¥] falling short of CIDTP “cannot be
excluded” from being considered non-derogable aratdsolute must be treated in our
jurisdiction with great caution especially ire context of deportation or removal because of the
necessity to take account of section 11.

H. The consequences of the construction of sectidd here adopted.
141. What then are the main consequences — irgittieydar context of deportations and

removals — of holding, as | have done, that thgugiattion of HKBORO by section 11 does not
extend to precluding reliance on rights under BOR3A being non-derogable and absolute



rights?
H.1 The deportee’s conduct and proportionality

142. The first two consequences are related. Pedvildat the risk and severity of the prospet
ill-treatment are duly established in the mannescussed beloWi,01] the first consequence of
the right not to be subjected to CIDTP being arohls right is that the proposed deportee
cannot be exposed blye Government to such risk, however objectionaldg be his conduct «
character supplying the ground for his proposediksign.

143. Thus, irChahal v UK102] the Strasbourg Court stated:

“The prohibition provided by Article 3 ... againBttreatment is equally absolute in expulsion
cases. Thus, whenever substantial grounds havesbeam for believing that an individual
would face a real risk of being subjected to treathcontrary to Article 3 ... if removed to
another State, the responsibility of the Contragctate to safeguard him or her against such
treatment is engaged in the event of expulsidn these circumstances, the activities of the
individual in question, however undesirable or dangs, cannot be a material consideration.”

144. Similarly, inRB (Algeria) v Home Secretal{03] another deportation case, Lord Phillips
of Worth Matravers stated:

“Article 3 is an absolute right. The European couade it plain that the question of whether
article 3 prevented deportation was not influenocgthe ground of deportation, even if this w
that the individual under threat of deportatioipased a threat to national security.”

145. The second and related consequence is th&abernment cannot justify any infringem:
of the absolute BOR Art 3 right on the ground tinat deportation satisfies a proportionality
analysis. Thus, iR (Limbuela) v Secretary of State for the Home Departt[104] Lord Hope
of Craighead pointed out:

“...proportionality, which gives a margin of appieg@n to states, has no part to play when
conduct for which it is directly responsible resuft inhuman or degrading treatment or
punishment. The obligation to refrain from suchabact is absolute.”

H.2 Applicability of the rights in expulsion cases

146. The third major consequence concerns thecagiylity of BOR Art 3 rights in expulsion
cases. The authorities just cited proceed on thiegnagtion that the prohibitions contained in
BOR Art 3 apply not merely in respect of CIDTP viithhe territory of the deporting State, but
also where a sufficient risk is shown of the depefacing CIDTP in the country to which he is
being deported. It is not obvious why this shoutdsb and some further discussion is called for.
H.2a Covenant rights generally subject to territoral limits

147. The purpose of enacting HKBORO and its adop® part of the laws of the HKSAR, was



to implement the Covenant as part of our domeatic This is reflected in HKBORO's long ti
which states that it is:

“An Ordinance to provide for the incorporation iritee law of Hong Kong of provisions of the
[ICCPR] as applied to Hong Kong; and for ancilland connected matters.”

148. What the Covenant, thus made part of our taguires of the parties is stated in its Art
2(1):

“Each State Party to the present Covenant undextakesspect and to ensure to all individuals
within its territory and subject to its jurisdictidhe rights recognized in the present Covenant,
without distinction of any kind, such as race, co|sex, language, religion, political or other
opinion, national or social origin, property, bidhother status.” (Italics supplied)

149. The ICCPR and the HKBORO are therefore intdpndema facie at least, to safeguard
rights only within the HKSAR'’s territory in relatioto persons subject to its jurisdiction.

150. Article 1 of the ECHR is to similar effect.ptovides:

“The High Contracting Parties shall secure to ewreywithin their jurisdiction the rights and
freedoms defined in Section | of this Convention”

151. The Strasbourg Court 8oering v United Kingdoh05] acknowledged that this had the
effect of setting territorial limits on Conventiabligations:

“... the engagement undertaken by a Contractingg $8aonfined to ‘securing’ (‘reconnaitre’ in
the French text) the listed rights and freedomsetgons within its own ‘jurisdiction.” Further,
the Convention does not govern the actions of Stadé Parties to it, nor does it purport to be a
means of requiring the Contracting States to impg@@evention standards on other States.
Article 1 cannot be read as justifying a generaigple to the effect that, notwithstanding its
extradition obligations, a Contracting State mayswrender an individual unless satisfied that
the conditions awaiting him in the country of deation are in full accord with each of the
safeguards of the Convention.”

152. Lord Bingham of Cornhill also acknowledgedtimR (Ullah) v Special Adjudicatgdi 06]
drawing a parallel with ICCPR Art 2:

“By article 1 of the Europea@onvention the contracting states undertook toreeto everyone
within their jurisdiction’ the rights and freedordsfined in section 1 of the Convention. The
corresponding obligation in article 2 of the Intinnal Covenant on Civil and Political Rights
1966 extends to all individuals within the territaf the state and subject to its jurisdiction, but
the difference of wording is not significant foregent purposes. Thus the primary focus of the
European Convention is territorial: member statesaund to respect the Convention rights of
those within their borders. In the ordinary waglam based on the Convention arises where a
state is said to have acted within its own teryitara way which infringes the enjoyment of a
Convention right by a person within that territoBuch claims may for convenience be called



‘domestic cases’.”
H.2b Extension of the rights to “foreign cases”

153. In the same judgmeii)7] Lord Bingham contrasted “domestic cases” with wietalled
“foreign cases” which are:

“...cases in which it is not claimed that the staimplained of has violated or will violate the
applicant's Convention rights within its own tesrit but in which it is claimed that the conduct
of the state in removing a person from its teryitwhether by expulsion or extradition) to
another territory will lead to a violation of thengon's Convention rights in that other territory.”

154. The extension of the rights protected by BOR3A0 operate in relation to such foreign
cases is traceable to the judgment of the Stragi©aurt inSoering v United Kingdoii08]

That was a case involving a request by the UnitateS for the extradition of a German national
from the United Kingdom on charges of murderingpgheents of his girlfriend in Virginia.
Extradition was resisted on the ground that, ifected, he would face CIDTP as a result of *
death row phenomenon” which defendants sentenceéath for capital murder face in Virgir
especially given that the applicant suffered frayghiatric problems. If the UK acceded to the
United States’ request, it would obviously notlitb®@ committing any acts of CIDTP within its
own territory. So the issue facing the StrasbourgrG was described by it as follows:

“What is at issue in the present case is wheth&clAr3 can be applicable when the adverse
consequences of extradition are, or may be, suffeu¢side the jurisdiction of the extraditing
State as a result of treatment or punishment adtenad in the receiving StatgL09]

155. The Court acknowledged that usually Covenbhgations were subject to territorial limits
but held that such considerations “cannot ... alestiie Contracting Parties from responsibility
under Article 3 for all and any foreseeable consegas of extradition suffered outside their
jurisdiction.’[110] It decided that:

“In interpreting the Convention regard must be taids special character as a treaty for the
collective enforcement of human rights and fundaaddreedoms. Thus, the object and purpose
of the Convention as an instrument for the protectf individual human beings require that its
provisions be interpreted and applied so as to ntalsafeguards practical and effectiy&l]

156. Turning to ECHR Art 3, the Court (in a passalgeady cited above) noted that it imposed
an “absolute prohibition 0% torture = and on inhuman or degrading treatment or
punishment” and that it represented an internalipaacepted standafd.12] The Court’s
observed that therefore:

“It would hardly be compatible with the underlyimglues of the Convention, that ‘common
heritage of political traditions, ideals, freedonddhe rule of law’ to which the Preamble refers,
were a Contracting State knowingly to surrendeggtifte to another State where there were
substantial grounds for believing that he wouldrbdanger of being subjected < torture =,
however heinous the crime allegedly committed. &itron in such circumstances, while not



explicitly referred to in the brief and general @img of Article 3, would plainly be contrary to
the spirit and intendment of the Article, and ie thourt’s view this inherent obligation not to
extradite also extends to cases in which the fumitrould be faced in the receiving State by a
real risk of exposure to inhuman or degrading ineait or punishment proscribed by that
Article.”[113]

157. The Court justified such a departure fromrtbamal territorial principle on the basis of the
particularly serious and irreparable nature of CD&bsolutely prohibited by Art 3:

“It is not normally for the Convention institutions pronounce on the existence or otherwise of
potential violations of the Convention. However,eman applicant claims that a decision to
extradite him would, if implemented, be contranAiticle 3 by reason of its foreseeable
consequences in the requesting country, a depdrturethis principle is necessary, in view of
the serious and irreparable nature of the allegédring risked, in order to ensure the
effectiveness of the safeguard provided by thackt[114]

158. The Court summarised its conclusion in thiefahg terms:

“In sum, the decision by a Contracting State toagte a fugitive may give rise to an issue
under Article 3, and hence engage the respongibilithat State under the Convention, where
substantial grounds have been shown for belielnagthe person concerned, if extradited, faces
a real risk of being subjected 43 torture = or to inhuman or degrading treatment or
punishment in the requesting countf$15]

159.Soeringhas since been followed on many occas[@as$] In the recent decision il Husin
v Bosnia and Herzegovitja17] theSoeringapproach was summarised in these terms:

“The Court reiterates that as a matter of well{glgghed international law and subject to its
treaty obligations, including those arising frone fhonvention, a Contracting State has the right
to control the entry, residence and expulsion ieihal ... The right to asylum is not contained in
either the Convention or its Protocols ... Expuldiy a Contracting State may, however, give
rise to an issue under Article 3, and hence engageesponsibility of that State under the
Convention, where substaaltigrounds have been shown for believing that #reqn concerne

if expelled, faces a real risk of being subjectedltreatment. In such a case, Article 3 implies
an obligation not to expel that person to the cguint question ... Since the prohibition @
torture = or inhuman or degrading treatment or punishmeabgolute, the conduct of
applicants, however undesirable or dangerous, ¢d®taken into account...”

160. The third consequence of reaching the cormiustiated at the start of Section H above is
therefore that a sufficiently established threaB®R Art 3 being violated by the receiving
country if the deportee should be sent there comes a ground for restraining the Hong Kong
Government from proceeding with the deportation.

I. The double jeopardy ground

161. Having dealt with the principles, | turn t@ithapplication on the facts of this case. The



double jeopardy ground can be dealt with quitetghor

162. The appellant’s challenge to the deportatioeiofounded on BOR Art 11(6) must fail.
Section 11 precludes reliance on that provisiore fight which it protects, namely, the right not
to be tried or punished again for an offence forclwine has already been finally convicted or
acquitted in accordance with the law and penalgaore of Hong Kong is neither nalerogabl
(not being mentioned in section 5) nor absolute.

163. That disposes of this first ground of chaleridowever, as two further grounds for
rejecting that challenge were relied upon by thar€of Appeal | will deal briefly with them.

164. | respectfully agree both with Reyes J andbert of Appeal that an additional ground for
concluding that BOR Art 11(6) does not avail theelfant is that it only applies within the
territorial limits of the HKSAR. As noted in Seatidd.2a above, Covenant rights generally
operate within such limits, an exception havingrbe®de in respect of BOR Art 3 because of
the absolute character and non-derogable chamaictiee prohibition of CIDTP and the severe
and irreparable harm it entails. There are no giledar making such an exception in relation to
BOR Art 11(6).

165. This conclusion is consistent with the positiaken by the parties to the Covenant as
revealed in théravaux préparatoirgd. 18] and in Communications of the Human Rights
Committeg119] It also coincides with the view expressed by TdAdas Tang PJ then was) in
Yeung Chun Pong v Secretary for Jusfic20] and with the opinion expressed by Sir Anthony
Mason NPJ in this Court in the same cds#.]

166. The Court of Appeal’s third reason for holdthgt the appellant cannot rely on BOR Art
11(6) is that such protection only applies to therow,autrefois convicbr acquitheads of
double jeopardy and not to the broader common ld&vempowering the Court to stay
proceedings as an abuse of process.

167. It is a ground that involves arguing that pmagion of the appellant under the Nigerian law
would constitute the broader form of double jeogaldading to a debate as to whether such a
prosecution falls within or outside BORtAL1(6). However, given that | have held that BAIR
11(6) does not apply in relation to double jeopaadging through a prosecution in a foreign
state, this question does not actually arise irptieeent case and does not require further
discussion. This third ground does, however, flagsaue which may have to be faced in a
purely domestic case. But that is not a matteretddslt with in this judgment.

168. Accordingly, for the foregoing reasons, | dade that BOR Art 11(6) does not avail the
appellant as a basis for challenging the deportairder.

J. The CIDTP ground
J.1 Not precluded by section 11

169. Applying the analysis developed in Sectioren@ H of this judgment, section 11, properly



construed, does not preclude the appellant froginglon BOR Art 3.

170. Accordingly, the concessidr22] accepted by Reyes J was rightly made. In decittiag

the concession had been wrongly made, the Cousppéal did not of course have before it, the
arguments based on the juxtaposition of secticaxsdb11 and the non-derogable and absolute
nature of BOR Art 3 developed in this appeal.

171. The outcome of the case therefore dependsether the appellant can bring himself
within the terms of BOR Art 3 on the facts.

J.2 What must be established factually

172. For him to do so successfully, he must meetrhain requirements: he must establish (i)
that the ill-treatment which he would face if expdlattains what has been called “a minimum
level of severity” and (ii) that he faces a genuamel substantial risk of being subjected to such
mistreatment. It is clear that a very high thredhmlust be surmounted to establish each of those
requirements.

173. InR (Limbuela) v Secretary of State for the Home Repent[123] Lord Hope of
Craighead, citing decisions of the Strasbourg Cal@s$cribed what was required to meet the
“minimum level of severity”, pointing out that iegerally involves actual bodily injury or
intense physical or mental suffering and thatstseasment is ultimately a matter of judgment:

“... the European court has all along recognisatlithtreatment must attain a minimum level of
severity if it is to fall within the scope of themession ‘inhuman or degrading treatment or
punishment’lreland v United Kingdoni1978) 2 EHRR 2580, para 167A v United Kingdom
(1998) 27 EHRR 61,1629, para 20V v United Kingdon1999) 30 EHRR 121175, para 71. In
Pretty v United Kingdo 35 EHRR 1 33, para 52, the court said:

‘As regards the types of “treatment” which fall it the scope of article 3 of the Convention,
the court's case law refers to “ifeatment” that attains a minimum level of seveaityl involve:
actual bodily injury or intense physical or mergaffering. Where treatment humiliates or
debases an individual showing a lack of respectdiodiminishing, his or her human dignity or
arouses feelings of fear, anguish or inferioritpadale of breaking an individual's moral and
physical resistance, it may be characterised asadeg and also fall within the prohibition of
article 3. The suffering which flows from naturatigcurring iliness, physical or mental, may be
covered by article 3, where it is, or risks beiegacerbated by treatment, whether flowing from
conditions of detention, expulsion or other measui@ which the authorities can be held
responsible.’

It has also said that the assessment of this mmimsuelative, as it depends on all the
circumstances of the case such as the nature amektof the treatment or punishment that is in
issue. The fact is that it is impossible by a seméfinition to embrace all human conditions
will engage article 3. ... So the exercise of juégins required in order to determine whether in
any given case the treatment or punishment hagsedtthe necessary degree of severity. It is
here that it is open to the court to consider wiettaking all the facts into account, this test ha



been satisfied.”

174. As to the degree of risk that the deporteet mstablish, it has variously been put as a
requirement that he must show “substantial groundsr believing]124] or “strong grounds fc
believing7125] that if deported (or extradited) he faces a “resid” of being subjected 4
torture = or CIDTP.

175. Recently, the Strasbourg CourifHusin v Bosnia and Herzegovifie26] endorsed the
following approach:

“The assessment of the existence of a real risk brisgorous (se€hahal v the United
Kingdon, 15 November 1996, § 96, Reports of Judgmentdawisions 1996 V). As a rule, it
for applicants to adduce evidence capable of ppthat there are substantial grounds for
believing that, if the measure complained of werbd implemated, they would be exposed t
real risk of being subjected to treatment conttarfrticle 3 (N v Finland no 38885/02, § 167,

26 July 2005). Where such evidence is adducesl farithe Government to dispel any doubts
about it. The Court will take as its basis all thaterial placed before it or, if necessary, materia
obtained on its own initiative.”

176. In the Strasbourg context, the Court wentboostdte that the Court should assess the risk at
the time of the proceedings, taking account ofrmi@tion that has come to light after the
deportation decision was taken in order to endwakthe Court is able to make a “full and up-to-
date assessment” of the current situaliidiv]

J.3 The facts in the present case

177. The appellant’s case on CIDTP is a based agaim on the risk of double jeopardy. He
contends that implementation of the deportatioreovebuld expose him to a risk of being re-
prosecuted and punished afresh under the Nigemamécause of his drug-trafficking activities
for which he has already been convicted and impeaddor 16 years in Hong Kong. It is the
impact on him of the prospect of such fresh procegdand punishment which he says would
constitute CIDTP. Reyes J accepted his submissidritee appellant invites the Court to hold
that the Court of Appeal was not entitled to reedte Judge’s finding.

178. In reaching his conclusion that the appeleat successfully established a potential
violation of BOR Art 3, Reyes J took into accoums eippellant’s age; the fact that he had spent
16 years in prison and had “expiated his crimed #re fact that while he had incurred 11
disciplinary reports between 1994 and 2004, theelgopt had “made an effort to turn his life
around”, attending religious gatherings and becgnaimodel prisoner. His Lordship’s view v
that the risk of being “detained, tried and sen¢ehto at lea§i28] 5 years’ imprisonment in
relation to the same offence” would “self-evidentiynstitute a severe mental and psychological
blow” to him, which “could well induce fear and angh in him as a human bein’29] He
added:

“...having regard to the number of years Mr Ubamla&s already spent in prison, it would
obviously be severely frustrating to him as anvidiial and his efforts to improve himself to



have to face yet another trial and imprisonmemeiation to precisely the same condudt30]

179. Reyes J concluded that the aforesaid facblested that deportation would indeed
constitute CIDTP so that the deportation order &hbe quashed:

“Mr Ubamaka has paid his ‘dues’ to society by reagbhis long imprisonment here. He has
turned a new leaf and is a different person froeytbunger self who foolishly committed a
crime. In all the circumstances, to defpldr Ubamaka at some point in the future to facergsl
risk of re-trial in Nigeria would, | think, be awel blow, amounting to inhuman treatment of a
severity proscribed by the HKBORO, ICCPR and CAT31]

180. The Court of Appeal reversed Reyes J becauals mot:

“... consider the risk of prosecution and punishimerer section 22 of the Act in the present
case gives rise to anything approaching the lelvigitense physical or mental suffering or
humiliation necessary to constitute cruel, inhuraadegrading treatmenfI'32]

181. I respectfully agree with the Court of Appsalbnclusion. Whether the ill-treatment
allegedly feared is of a nature which attains th@mum level of severity required; and whether
the appellant has established substantial growrdsetieving that, if deported, he would face a
real risk of being subjected to such mistreatmisrd, matter of judgment to be exercised with
guidance from the relevant jurisprudence. In mynagi, the appellant falls far short of meeting
both the substantial risk and minimum level of sgyeequirements.

182. 1 do not think that the “severe mental andcphsiogical blow” and the severe “frustration”
that he might experience at the prospect of fatpeganother trial and imprisonment in relation
to precisely the same conduct” as found by the dudgnes anywhere near to meeting the
threshold requirements discussed in Section J.2ealiteyes J citeBoeringbut his Lordship
does not appear to have focussed on the very higkhold of the requirements for establishing
CIDTP, exemplified by instances where the mistreaiininvolves “actual bodily injury or
intense physical or mental suffering” or mistreating an intensity “capable of breaking an
individual’s moral and physical resistance” empbkegiin the cases cited above. Moreover, it
may be that Reyes J was influenced by his erroneelist that the appellant facedranimumof
five years’ imprisonment if convicted. The Nigeriam does not prescribe any such minimum.

183. So far as the level of risk is concerned,glvesis a dearth of evidence that the appellant
would be prosecuted, and if prosecuted and cordjici® to what sentence the Nigerian court
was likely to impose. That is perhaps not surpgsimce in a letter from the Director of
Immigration to the appellant dated 14 August 2@@&ich the appellant placed before the Court,
it appears that there were very few convictiondate. The Director stated in the letter that there
appeared to be conflicting evidence as to whethevduld be prosecuted upon his return. He
referred to country information that the Nationau® Law Enforcement Agency had told a Ic
newspaper that it would “make sure that anyone ictex of drug charges abroad” would be
prosecuted under the Nigerian law. But on the dtlaed, he stated that someone from the
Federal Ministry of Justice had indicated that Wees not aware of anyone being convicted a



second time when a ‘full sentence’ had already Iseewed overseas.” The letter continued:

“It is noted that while a total of 418 Nigeriansrealeported from foreign countries for
committing drug-related offences from January 2@0March 2007, few of them have been
prosecuted and convicted under [the Nigerian I@lgre is also country information that the
NDLEA has attempted to prosecute 10 Nigerian régtatt from foreign countries under t
provisions of [the Nigerian law] between Januar@2@nd March 2003. These cases are still
pending in the court system, with no convictionslm#o date.”

184. As the Strasbourg Court pointed ouflirHusin it is generally for the applicants to adduce
evidence capable of proving that there are subatarbunds for believing that, if the measure
complained of were to be implemented, they woul@X@osed to a real risk of being subjected
to treatment contrary to Article 3. The Court isaéntitled to take account of the latest avalil
evidence and so was entitled to consider the ctntdrihe Director’s letter mentioned above
the circumstances, the evidence fell far shortstdlgishing substantial grounds for believing
that the appellant faces a genuine risk of beitgested to CIDTP if the deportation order is
carried out. The CIDTP must therefore fail.

K. The CIL ground

185. This ground needs little discussion. The redpats’ objection to its introduction for the
first time at this stage of the proceedings is ¥a@linded. As stated iRlywin Co Ltd v Strong &
Associates Lt,[133] and many times since, the Court will not entertamew point unless there
is no reasonable possibility that the state ofetvidence relevant to the point would have been
materially more favourable to the other side if poént had been taken at trial. The respondents
point out that they would have wished to put inrdevice as to the practice of states and of
juridical opinion regarding the existence and hig nature of the purported norm of CIL
asserted by the appellant.

186. In any event, in the course of the hearing@drdon did not press this ground and acce
that on analysis, it was not a ground which coutetlaieve a different outcome from the
outcomes arrived at respecting the grounds of ehgdl already discussed.

L. The remitter issue

187. As earlier indicated, another point which Mor@n seeks to raise for the first time in this
Court relates to what he describes as “a remedg sutbmits thaf the Court is not satisfied th
the facts presently relied on constitute CIDTRhibuld order the case to be remitted to the
Director for him to consider whether CIDTP is maulg on the basis of a different set of facts
relating to conditions in Nigerian prisons whicle @aid to be appalling.

188. This suggestion has in fact nothing to do \aitly “remedy” and | see no conceivable basis
for making such a remitter. In Reyes J's judgnij&ftl] he makes the following observation:

“In the hearing before me, Mr. Pun has studiouslyfined his submissions on the CAT to the
anguish that would afflict Mr Ubamaka if he wernedra second time in Nigeria. | note,



however, that Mr Ubamaka has also based his CAimslan the possibility of ill-treatment by
prison officers in Nigeria.”

189. It therefore appears that the decision wabetaltely taken not to introduce any allegations
concerning ill-treatment in Nigerian prisons oreed, any grounds other than the “anguish”
referred to. That was presumably thought to beaal gactic for whatever reason. Consequently,
there has never been any suggestion that the Dirleas wrongly failed to take account of
prison conditions and accordingly no basis for t&ng the issue to him for consideration.

M. Conclusion

190. For the foregoing reasons, | would dismissaghi@al. In the light of the fact that new iss
arose at the Court’s instigation and in the lighthe outcome, | would make an order nisi that
there be no order as to costs. Any submissionshiathie parties may wish to make on costs
should be lodged in writing within 14 days from thete of this judgment. | would direct that in
default of such submissions, the order nisi shetddd as an order absolute without further
order.

Mr Justice Tang PJ:

191. | agree with the judgment of Mr Justice ChdraRd Mr Justice Ribeiro PJ.

Lord Walker of GestingthorpeNPJ:

192. | agree with the judgment of Mr Justice Ribd¥d.

Chief Justice Ma:

193. The appeal is accordingly unanimously disndissed the Court makes the order as to costs
referred to in the final paragraph of Mr Justicedio PJ’s judgment.
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