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JUDGMENT

Mr Justice Bokhary PJ :

1. Neither the reasons of the magistrate nor tbbfiee appeal judge can be supported. The
reasoning of the majority IHKSAR v Shun Tak Properties IL&009] 3 HKLRD 299is wrong

and that of Stock JA in that case is right. Newadbs and despite the able arguments presented
by Mr Gerard McCoy SC for both appellants, the dostconvictions can and should be

affirmed on the following basis. As a matter of stvaction, the only defences open to him were




the two expressly provided for by statute as ntitedbther members of the Court. And as they
have noted, there are unassailable findings ofwhoth preclude the doctor from successfully
relying on either of those two defences.

2. What about the assistant? Tragically, she hesgobaway. That was after her appeal to this
Court had been lodged. If a conviction is unjusis not rendered otherwise by an appellant’s
death. On a proper understanding of access tootlméscunder our constitutional arrangements,
this Court has a discretion to entertain an appeah though the appellant has died since it was
launched. We can entertain the appeal if justicéespands. It can be justice to the reputation of
the dead, to the feelings of the living, to theafines of the estate, to the purity of the law or to
all or any of those interests. The finances ofd$tate are not involved in the present appeal. But
all those other interests are. Combined they arg@lved in such a way and to such a degree
make it just that the assistant’s appeal be emedalespite her death. Of those other interests,
the deceased’s reputation is by no means theitepsttant. Reputations last longer than life.
Actual conviction is graver than mere defamationdAhe judiciary’s responsibility is greater,
for convictions are by the judiciary.

3. A sale can be by an agent. IndeetBof the €8 Public Health and Municipal Services
Ordinance =, Cap.132(which section comes within the same Part of @ralinance as the
section under which the assistant was charged)ges\as follows :

“For the purpose of this Part, every person shaliiemed to sell, offer, expose or advertise for
sale, or have in his possession for sale, any fooduman consumption or drug for use by man,
who sells, offers, exposes or advertises for salbas in his possession for sale, such food or
drug either on his own account or as the servaagent of some other person, and, where such
person is the servant or agent of some other pessieh other person shall, subject to the
provisions of this Part, be under the same ligbds if he had himself sold, exposed or
advertised for sale, or had in his possessiondia, such food or drug.”

But two questions remain, one of statutory inteigiren and the other of constitutional
protection.

4. The question of statutory interpretation is ileetwhat the assistant did amounted to a sale
within the meaning of this legislation. As a gemeude, an agent for a disclosed principal does
not incur even civil liability. It is no small matt, therefore, to arrive at a construction under
which a morally blameless agent incurs criminddility. The rule against doubtful penalisation
was expressed thus (at p.609) by Lord Hewart Chwlleévering the judgment of the Court of
Criminal Appeal inR v Chapmai1931] 2 KB 606:

“Much argument has taken place and may yet takeepda the meaning of the words, ‘of
twentythree years of age’, but we have come to the cemmiuhat in this case the observatic
based upon a series of case, which are to be fouakwell on the Interpretation of Statutes,
7th ed., p.244 apply. They are as follows : ‘Whameequivocal word or ambiguous sentence
leaves a reasonable doubt of its meaning whicle@hens of interpretation fail to solve, the
berefit of the doubt should be given to the subject against the Legislature which has faile
explain itself.” On that ground the Court has dedido allow the appeal and quash the



conviction.”

5. Then there is the question of constitutionatgrtion In the context of freedom of the pers
the decisions of this Court lrau Cheong v HKSAR002) 5 HKCFAR 41%nd inSo Wai Lun
HKSAF (2006) 9 HKCFAR 53(proceed on the basis that a law may be unconetaltfor
arbitrarinessSo’scase in particular proceeds on the basis thantpesition of absolute liabilit
may be unconstitutional for arbitrariness whereithggosition of such liability would have no
deterrent effect.

6. There are insufficient findings of primary fastsupport a sure conclusion that the assistant
sold within the meaning of the provision under vihstie was charged. Nor are there sufficient
findings of primary fact on which to decide whdtgny) measure would in a situation like the
assistant’s have a deterrent effect such as teramoninal liability conformable with freedom
of the person and not arbitrary. The law should+and in my view does not — dissipate its
energies by fixing criminal liability on morally &ineless people to no useful purpose. For the
law to do that in a context like this would be glggprejudicial not only to justice but also
ultimately to“® public health B and safety. The assistant’s conviction cannotostan

7. 1 would dismiss the doctor’s appeal to affirrs bonvictions and allow the assistant’s appeal
to quash her conviction. It was on extremely shotice that Mr Kevin Zervos SC came into
these appeals to lead for the prosecution upon dlbeR Lee SC having to drop out of the
appeals due to his father’s iliness. We have ajreaéled Mr Zervos to convey our sympathies
to Mr Lee. Since then we have been saddened to tkat the elder Mr Lee has passed away.
And we express our condolences to his family. anking Mr Zervos for his assistance, it is
appropriate to observe that in a crisis the efficieof the legal process is heavily dependent on
the sort of ability and energy which he has dispthy

Mr Justice Chan PJ :

8. | agree with the judgment of Mr Justice Ribéxh | would just like to add a few words
arising from the joint judgment of Stuart-Moore ¥Rd Yeung JA itHKSAR v Shun Tak
Properties Lt([2009] 3 HKLRD 299which was followed by Deputy Judge Line (as hethe
was) in the present case.

9. I do not accept, as the joint judgment seentgt@ held, that as a matter of law, the common
law defence of honest and reasonable belief doeappdy to a statutory offence involviré@
public health = and safety. This proposition is not supportedhgyduthorities and is not
consistent with the statutory construction approablth is adopted in statutory offence cases.

10. In many cases of statutory offence, the letn&aolicy may be such that offences are
created by statute where it is clearly intended ¢hianinal liability is imposed upon proof of the
prohibited act or activity and the accused is tlotxged to rely on any defence or to show tha
is free from fault. These are sometimes descrilsebaolute liability offences (although some
would also loosely call them strict liability offeas). This happens when, upon a proper
construction of the statute in question, the choftls that the presumption wfens reehas been
displaced. In some cases, however, in order toiateethe harshness on the accused charged



with an offence which does not require proofri#ns rean respect of the elementsaxtus reus
and thus running the risk of being convicted withawuy fault on his part, the courts are inclined
to allow the accused to rely on the common law niefeby showing that he had an honest and
reasonable belief in a state of facts which, iltbeist, would make the prohibited act innocent.
See, e.gSherras v De Rutzdh895] 1 OB 918Day J at 921R v Tolson(1889) 23 QBD 168
Cave J at 181 and 188taher v Mussoti1934) 52 C.L.R. 100Dixon J at 104Proudman v
Daymar (1941) 67 C.L.R. 53@ixon J at 540R v City of Sault Ste. Margb D.L.R. (3d) 161
Dickson J at 180-18Millar v Ministry of Transpor{1986] 1 NZLR 660 Attorney General v
Fong Chin Yu[1995] 1 HKC 21 Bokhary JA at 37, 381KSAR v Paul Y-ITC Construction Ltd
[1998] 2 HKLRD 35 Stuart-Moore JA at 45; amttorney General v Mak Chuen Hing & others
(1996) 6 HKPLR 458Litton VP at 463, 464.

11. The existence of this “half way house” anchdsure have not received universal agreement,
especially in the English decisions. The reluctancaccepting this possibility as a matter of
construction is based on the concern regardingirsipithe burden to the accused to prove he has
an honest and reasonable belief. But the prefetiesd is that the court should have this viable
option in the process of statutory constructiotaad of having no alternative but to come to the
conclusion that the offence in question imposeslabs liability. In appropriate cases, the
shifting of burden to the accused to prove on tiarxe of probabilities something which is
peculiar to his own knowledge and which the proseaus unable to disprove beyond
reasonable doubt is not unusual; nor is this angerafair or inconsistent with human rights
provisions than imposing absolute liability on him.

12. At the heart of any dispute over whether aprafé imposes absolute liability or whether the
half way house is available in a particular casawsays the construction of the relevant statt
provisions: what was the intention of the legistatwhen creating such an offence.

13. The crucial question in the present case idlvenehe presumption eohens reas displaced
and if so, whether this common law defence is edatdiuexpressly or by necessary implicatio
the language and subject matter of the statBteerfas v De Rutz¢®895] 1 QB 918Wright J
at 921 Lim Chin Aik v R1963] AC 161 Lord Evershed at 173weet v Parsleji970] AC 132
Lord Diplock at 162 Gammon (Hong Kong) Ltd v AG of Hong Kdiag§85] 1 AC 1 Lord
Scarman at 14 and 16.)

14. The language of the statute which must be ex@aincludes not only the wording of the
offence but also any defence which may be providede statute itself. The subject matter of
the statute that must be taken into account rédettse social context in which the offence was
created and this includes: the purpose of thetstatthether the statute is concerned with an
issue of social concern &= public health B and safety; the nature of the offence: whethex
truly criminal or merely regulatory and whether gfenalty to be imposed for contravention is
substantial or not; and whether the creation oblibs liability will be effective in promoting tt
objects of the statute by encouraging greaterangé to prevent the commission of the
prohibited act. Depending on the circumstancesohe&ase, some of these matters no doubt
carry more weight than others in deciding whethergresumption ahens reas displaced and
if so, whether it is open to the accused to relyimncommon law defence. In this connection, |



would respectfully agree with the analysis in sewiK and L in Mr Justice Ribeiro’s judgment.

15. It is thus clear that these questions are atihy to be resolved by a construction of the
relevant provisions. There is no support in théauties for a rule of law which requires the
displacement of the presumptionméns ressimply on the ground that it is a piece of safety
legislation. Where the declared object of the $taitithe protection c& public health = and
safety, the court would no doubt be much more reéadypme to that conclusion.

16. | should also mention that wherstatutory defence is expressly provided in the ssiaueite
creating the offence, it is not correct to sayqaggested by Deputy Judge LineHKSAR v
Hyundai Engineering Construction Co L HCMA 815 of 2002) that as a matter of law, the
common law defence is necessarily excluded. Whetiers so depends on the construction of
the statutory defence in the context of the whtdéuse. One must examine the scope of such
statutory defence aritie purpose it is aimed at serving in deciding Waett is intended that t
common law defence is replaced or excluded. Where@pplicability of the common law
defence is inconsistent with the presence ancetimest of the statutory defence, the necessary
implication must be that the legislature intendse éxclusion of the common law defence.

17. For the reasons given by Ribeiro PJ, | agraedh the true construction of the Ordinance, it
is not necessary for the prosecution to pnoans rean respect of the.54(1)(a)ffences and

the common law defence of honest and reasonablf [sehot open to the appellants,
particularly in view of the statutory defences pd®d inss70and71. This may seem at first
sight to be harsh on the appellants, particuldmyZnd appellant, an assistant in the 1st
appellant’s clinic. But this conclusion is, in miew, justified by the policy behind the
legislation. The object of.54is clearly for the protection of users of any dimignded for

human consumption. It is of vital importance towesthat the drug is fit for use, or else, tragic
consequences may follow. The seller of the drug @finition of which term is extended by
s.73to cover the 2nd appellant in the present casggusally the last person in the chain before
the drug is delivered to the patient. Given theangnce of public safety and the patient’s
almost complete reliance on those who actuallyteelldrug to him, it is clearly the intention of
the legislation that the seller must always belaigiand should be responsible for ensuring that
the drug is really fit for consumption before harglit over to the patient. In the present case,
there is no dispute that the 1st appellant wadler £ the drug in question. With regard to the
2nd appellant, the evidence clearly shows thawstsealso involved in the sale of the drug
(having prepared and labeled it, explained the glo$a the patient’s mother and collected the
money). That was not merely physically handing dlerdrug to the patient as instructed by the
1st appellant without any means of knowing whatds that was given to her by the 1st
appellant. If she was in a position to do somethingnsure compliance with the statutory
requirements, and from the evidence, she certaalyin such a position, then to allow persons
in her position to escape liability on the baset $he did not sell the drug would not afford the
much needed protection to the patient as intengl@ébeblegislation and the purpose and object
of the statute would be defeated or at least rexteruch less effective.

Mr Justice Ribeiro PJ :

18. The 1st appellant is a medical practitionee 2Zhd appellant, who unfortunately died



recently, was his assistant at his clinic in Turtny@y. The Court will, at the request of her
counsel, proceed in any event to deal with thedppmkllant’s appeal with which it is seized.

A. The proceedings and convictions

19. The 1st appellant was convicted under four sans®s for selling a drug intended for use by
man but unfit for that purpose, contrarystection 54(1pf the 4@ Public Health and Municipal
Services Ordinance I35[1] (“PHMSQO"). He was also convicted under one summons for
possessing for sale a drug which had not beenteegitsby the manufacturer with the
Pharmacies and Poisons Board, contramgtmlation 36(1pf thePharmacy and Poisons
Regulationf?] (“PPR’). He was fined a total of $80,000 by the Magitralohn T Glass Esq,
which fines were reduced on appeal before DepudgdiLine (as Line J then was) to a total of
$45,000. The 2nd appellant was convicted underisamamons for an offence against section
54(1). She was initially fined $3,000, but this waduced to $1,500 on appeal.

20. The section 54(1) convictions related to theappellant having, on four separate occasions,
prescribed for children who were his patients, aocbrdingly sold to their respective parents or
guardians, a medicine labelled as “Piriton” contagra drug called Chloropheniramine (“the
mediciné) which was unfit for human use because it wag@mmated to varying degrees with
isopropyl alcohol (“the contamindit The 2nd appellant’s conviction was based on the
contention that she had engaged in selling theaooimated medicine on one of those four
occasions.

21. When the contamination was reported, thagpellant’s clinic was inspected by officers of
the Department of Health. He told them that theigied dispensed to the four children had
originated from a 3.6 litre bottle labelled as “@fdpheniramine Maleate 10mg/5ml” (“CM
10mg/5mt). He explained that the drug was decanted froa fdrge bottle into a 500 mi
container from which each of the four small bottésnedicine dispensed to the children were
filled. The 1st appellant had in his clinic threfldional 3.6 litre bottles which were unopened
and similarly labelled. It was discovered that @ 10mg/5ml contained in the four 3.6 litre
bottles was not a substance registered with thenkRd@es and Poisons Board. This led to the
appellant being charged and convicted umdgulation 36(1for possession of the CM
10mg/5ml in those four bottles.

22. The 1st appellant’s case in relation tortgulation 36(1possession offence has throughout
been that he was unaware of the fact that the Giuigl®ml in the four bottles was unregistered;
that he had obtained them from Christo Pharmacastldd (“Christd) which was a reputable,
long-standing and trusted supplier; and that heagasrdingly entitled to rely on the statutory
defence underegulation 36(1Cpf the PPR on the basis that he did not know amttamot with
reasonable diligence have discovered that the @nibstin question was not registered with the
Board.

23. In relation to the section 54(1) offence, thpeallants’ case is that they were unaware of the
contamination; that the contaminant must have lr#eoduced before the drug had been

delivered; and that they are entitled to rely aommon law defence on the basis that they had
honestly and reasonably believed the medicine fitt bar its purpose when sold to the patients.



No reliance was placed either at the trial or betbe Judge on statiry defences under sectic
70 and 71 of the PHMSO (to which | shall return).

24. The Magistrate convicted the appellants ofseition 54(1) offences after making detailed
findings regarding the contamination. He discounktedpossibility of contamination by the
patients. He also found that the four 3.6 litretlest including the opened bottle from which the
1st appellant claimed to have dispensed the pleEstmedicine, had not been supplied by
Christo and that, in any event, the contaminantnaresent in any of the 3.6 litre bottles nor
in the 500 ml container used for decanting the rirdiinto the small bottles provided to the
patients. This accorded with the prosecution’s edseh was that the contaminant had
somehow been introduced in the decanting procese alinic and not higher up in the supply
chain.

25. The Magistrate however made a fatal error. ttpgrted impermissibly to draw highly
damaging inferences on the basis of his findingmely, that the 1st appellant (and the 2nd
appellant on his instructions) had deliberatelyseaithe contaminant to be introduced into the
children’s medicines and that he had destroyedailyicontaminated bottles to avoid being
incriminated.

26. Those inferences were completely unjustifideeyiinvolved grave allegations which had
been raised by the prosecution and had never hédn the 1st appellant. While the
prosecution’s case was that the contamination st occurred at the clinic, it had never
suggested that this had happened intentionallyajgpeal, the prosecution did not seek to
support the Magistrate’s conclusions as to delieerantamination.

27. Accordingly, the Judge held that the Magistsaterdict could not stand. He nevertheless
held that the convictions should be sustained.dHeedd in relation to the section 54(1) offences
because, as he put it, the Court of Appeal hadddddnHKSAR v Shun Tak Properties |[8]
“that the so-called common law defence had no egfitin to safety legislation”. He therefore
decided that the section 54(1) offences were offerd absolute liability, leaving the appellants
with no defence. He also confirmed the convictioderregulation 36(1holding (as the
Magistrate had done) that on the evidence, thagmtllant could not bring himself within the
reasonable diligence defence undegulation 36(1Cjeferred to below.

28. The Appeal Committee gave leave to appealifyiag as a question of law of great and
general importance the question “whether thereanemon law defences to section 54(1)(a)
offences”. Leave to appeal was also granted iriogld@o theregulation 36(1pffence on the
substantial and grave injustice ground. | shoulelsstthat no constitutional issues were raised
and the discussion in this judgment proceeds solelthe basis of common law principles.

B. The statutory provisions
B.1 The PHMSO provisions

29. Section 54, which creates the sale offencegmadly states as follows:



(1) Subject to the provisions of this section, aryson who —
(a) sells ...;
... any drug intended for use by man but unfitthat purpose, shall be guilty of an offence.

30. Section 73s relevant to the case against the 2nd appefiahat it extends the sale offence
under section 54(1) to persons acting as agents:

For the purpose of this Part,[4] every person dhallleemed to sell ... any ... drug for use by
man, who sells ... such ... drug either on his aagount or as the servant or agent of some other
person, and, where such person is the servantoit afsome other person, such other person
shall, subject to the provisions of this Part, hder the same liability as if he had himself sal
such ... drug.

31. Defences to offences und&rt V of the PHMSO in general, including section 546t
provided by sections 70 and 71 which relevantlyesss follows:-

Section 70(1)

A person against whom proceedings are brought uhdePart shall, upon information duly [
by him and on giving to the prosecution not lesstB clear days' notice of his intention, be
entitled to have any person to whose act or defautlleges that the contravention of the
provisions in question was due brought before thetdn the proceedings, and, if, after the
contravention has been proved, the original defenpi@ves that the contravention was due to
the act or default of that other person, that ofg@son may be convicted of the offence, and, if
the original defendant further proves that he rsegiwall due diligence to secure that the
provisions in question were complied with, he sbhallacquitted of the offence.

Section 71

(1) Subject to the provisions of this section, my @roceedings for an offence under this Part,
being an offence consisting of selling ... anycketor substance, it shall be a defence for the
defendant to prove —

(a) that he purchased it as being an a& il substance which could lawfully be sold or othee
dealt with as aforesaid, or, as the case may hed ¢cawfully be sold or dealt with under the
name or description or for the purpose under omfaoich he sold or dealt with it, and with a
written warranty to that effect; and

(b) that he had no reason to believe at the tinthetommission of the alleged offence that it
was otherwise; and

(c) that it was then in the same state as wheruhehpsed it.



(2) A warranty shall only be a defence in procegsiander this Part if-
(a) the defendant —

() has, not later than 3 clear days before the dathe hearing, sent to the prosecutor a copy of
the warranty with a notice stating that he intetadely on it and specifying the name and
address of the person from whom he received it; and

(ii) has also sent a like notice to that persan; ..

(5) For the purposes of this section and of sec®ra name or description entered in an inv
shall be deemed to be a written warranty that thel@or substance to which the entry refers
can be sold or otherwise dealt with under that nandescription by any person without
contravening any of the provisions of this Part.

B.2 The PPR provisions
32. Regulation 36(1) creates the possession offientte following terms:-

(1) Subject to paragraphs (1A), (1B) and (1C), aspn shall ... possess for the purposes of
sale, distribution or other use any pharmaceupoadluct or substance unless the product or
substance is registered with the Board —

(a) by the manufacturer, if the pharmaceutical pob@r substance is manufactured in Hong
Kong; ...

33. Regulation 36(1C) provides a defence:-

(1C) It shall be a defence to a charge againspangon for contravening paragraph (1) if the
person proves that he did not know and could ntit éiasonable diligence have discovered that
the product or substance was not registered wlBtard.

C. The issues on this appeal

34. The appellants’ response to the section 54{d)ges is to contend that the medicine was
in the honest and reasonable, albeit mistakergfitblat it was fit for human use. As noted
above, relying otHKSAR v Shun Tak Properties [3H(to which | shall return), the Judge held
that such a belief did not exculpate them andtti@tonvictions had to be sustained on the |
that section 54(1) created an absolute offence.

35. This apeal therefore raises the general question o€ipteawhether, under Hong Kong la
performing an act prohibited by statute in the akeh but honest and reasonable belief that the
circumstances associated with that act are suthittae, no liability would attach, constitutes
a common law defence to that offence (or altereffimeans that a requisite mental element of
the offence has not been established).



36. If such an exculpatory or defensive doctrinerafes in principle in Hong Kong, theegtior
arises whether it applies to the offence createsiduyion 54(1).

37. With regard to the regulation 36(1) offence, tluestion is simply whether the Judge was
right to sustain the conviction on the basis thatXst appellant failed to bring himself factually
within the defence under regulation 36(1C).

D. The mental element in statutory offences

38. The search for an answer to the general questiprinciple must begin by considering the
law’s approach to determining the mental elemeh&g given statutory offence.

D.1 The presumption of mens rea

39. What, if any, mental state is required is atemadf statutory construction. The statute may of
course be specific, saying for instance that thghamust be done “wilfully”, “knowingly”,
“negligently”, “without due care and attention” atie like. It may go further and lay down a
requirement not merely of a basic intent but alspexific intent: the alleged burglar, for
example, must be shown to have (intentionally) reat@ building as a trespasser with the
specific intent of stealing or committing one oé thther named offences when inside.[7] Such
provisions pose no problems beyond having to respbssible arguments as to the scope of the

words used and their proper application to thesfact

40. The possible difficulty, in cases like the @S arises because the provision which creates
the offence is silent or ambiguous as to the sthieind required. Section 54(1) obviously does
not criminalise simply the selling of drugs but geling of a drug “intended for use by man but
unfit for that purpose”. However, it does not el what the defendant’s state of mind must be

regarding the drug’s condition of unfitness.

41. In such a situation, it is generally acceptgttj8t the startingoint is that the statute must
construed adopting the presumption that it is inoem on the prosecution to proveens rean
relation to each element of the offence.[9] Althlbbulye presumption applies in cases of
ambiguity, as Lord Steyn points outiv K[10]

“The applicability of this presumption is not depent on finding an ambiguity in the text. It
operates to supplement the text.”

42. As Brennan J points out liie Kaw Teh v The Queghl] application of the presumption of
mens reanvolves requiring the prosecution to prove theéestd mind appropriate to the exter
(that is to say, non-mental) element of the offencguestion. Thus, where the offence prohibits
a particular act, the presumptionméns reagenerally requires ghstatute to be read as requir
voluntariness and intention or recklessness irpdr®rmance of that act. And where criminality
is dependent upon that act being done in spedafiedmstances, the provision is construed as
requiring it to be shown that the defendant knewraof/as reckless as to the existence of those
circumstances. In the discussion which followsjll fwcus on the defendant’s state of mind in



relation to the material circumstances surroundlisgperformance of a prohibited act.
D.2 Displacing the presumption

43. It is equally firmly established that a statoiay, on its proper construction, displace the
presumption ofmens reaexpressly or by necessary implication.[12]

44, 1t is at this point that a note of caution makysing the authorities should be introduced.
There has been extensive discussion in various amiaw jurisdictions of principles which
may give guidance in deciding whether the presumnpiif mens redhas been displaced in a
given instance. The case-law employs the same ptsaad terminology in discussing the
mental requirements, postulating the need, for gtanto examine the statutory language and
purpose; the nature and seriousness of the offamdés attendant penalties and social stigma;
the utility of imposing sanctions; the prevailimgcgetal conditions; and so forth. | shall return to
discuss such matters. However, the point | seekrphasise is that the application of those
guiding factors necessarily depends on what alteesmexist to take the place of thnens rea
requirement, should it be supplanted. And on thastjon — what the available alternatives to
mens reaare —common law judges of the greatest eminence haagdied over time and acr
the jurisdictions.

45. The point bears some elaboration. The questitas the presumption ohens redbeen
displaced in the present case?” cannot be addresseel or in the abstract. It must be
considered in tandem with the question: “If sowhat? By what, if any, mental requirement is
the supplanted requirementragns reao be replaced?” The answer to the second question
inevitably influences how the first is approached.

46. Thus, if the only possible consequence of dEpl the presumption is that liability must be
held to be absolute, such an outcome might be derexd unacceptable in a particular case,
resulting in a construction which leaves the prgstion intact. But in a jurisdiction which
allows the alternative of a halfway house betwesuiring proof of fullmens rean the one
hand, and absolute liability on the other, for amste, by recognizing a defence of honest and
reasonable belief, the court may much more readihclude that the presumption is displaced,
holding that the middle position accords with tegislative intent whereas absolute liability
does not.

47. It is accordingly appropriate, before underghkine task of determining what, if any, mental
requirement attaches to the element of unfitnesbBdman use in section 54(1) of the PHMSO,
to trace the common law’s development regardingptesumption omens reaand to ascertain
what, if any, alternatives tmens reare available under Hong Kong law.

48. Three potential alternatives are conveniefitigtrated by examining developments first in
England and Wales, secondly in Australia, and thiid Canada and New Zealand grouped
together. A fourth category involves cases wheeentlental element is governed by special
defences provided by offence-creating statutes.



E. The developments in England and Wales
E.1 The early decisions

49. Developments in this area can be traced battlet&nglish decision iR v Tolsor{13]

where the defendant was charged with bigamy. Tdtetst provided that a person who “being
married, shall marry any other person during tfeedf the former husband or wife . . . shall be
guilty of felony”. The jury found that the defendament through a ceremony of marriage
believing in good faith and on reasonable grouhds her husband was then dead. As it turned
out, he was still alive. Nine of the 14 judges[to determined the case stated by Stephen J
guashed her conviction. In his judgment as pathefimajority Cave J, made the following well-
known statement:

“At common law an honest and reasonable belieénetxistence of circumstances, which, if
true, would make the act for which a prisoner digted an innocent act, has always been he
be a good defence. This doctrine is embodied irsdineewhat uncouth maxiragtus non facit
reum, nisi mens sit ré§ls]

50. It will be observed that there is a certain aallence in this proposition since it speaks of an
honest and reasonable belief as a “good defenc#é whthe same time suggesting, somewhat
inconsistently, that it is a constituent part af thens reaequirement.

51. There was also a difference in the approachtégedwo judges of the Divisional Court in
well-known case oSherras v de Rutzgh6] The appellant was a licensee of a public-kous
charged with supplying liquor to a constable wha wafact on duty but whom the appellant
believed bona fide and on reasonable grounds aiflaity. Day J's approach was to construe
the relevant statutory prasion (which was silent as to the requisite menthent) as implied!
shifting the burden of proof so that “the defendaen to prove he did not know” his customer
was on duty.[17] Wright J, on the other hand, @ljh expressing agreement with Day J) held
that the presumption ofiens reahad not been displaced. On either view, the apped
conviction had to be quashed.

52. InBank of New South Wales v Pig#8] the Privy Council favoured the view
(corresponding to one facet of Cave J’s judgmeilioiisorthat :

“... the absence ahens reaeally consists in an honest and reasonable batiefrtained by the
accused of the existence facts which, if true, wanbke the act charged against him innocent.”

53. These early cases plainly allowed for the fgsi of a middle course in the construction of
statutory offences. The presumption was that tbegqmution had to provaens reaand, while

its displacement might mean that the offence hdzbttreated as one of absolute liability, an
intermedia¢ construction was possible whereby the statuténbig held either to require a fo
of mens reaconstituted by the absence of honest and reasobabéf (theBank of New South
Walesapproach which | shall refer to as “theens reaconstituent approath or to permit the
defendant to prove by way of defence that he hal awbelief (the approach of Day J3herras




v de Rutzerreferred to here as “the defence apprtyach

54. While, as discussed below, there may be soroidal difficulties with both those
approaches, they obviously have much to commend theomparison with the approach
adopted irParker v Aldef{19] a case decided at roughly the same time asdribed irSmith

and Hogan[20]as a “notorious case”. The defendant was thergedawith supplying
adulterated milk. Having contracted to supply nidkdelivery in London, he loaded his
shipment of pure milk on a train at a local statoar while in transit to London, some unknown
person adulterated it with 9% water without theedefant’'s knowledge or consent. Lord Russell
CJ held that he was nevertheless liable sincestamaabsolute offence, stating:[21]

“Assuming that the magistrate was right in holdihgt he had acted innocently and in good
faith, it is obviously a case in which he ought tiohave been prosecuted, and if convicted the
fine ought merely to be a nominal one ...”

Relying on a discretion not to prosecute or a étson to impose a nominal penalty is a less-
satisfactory response to the problem.

E.2 Rejection of the halfway house in the Engligtharities

55. A halfway house solution did not, however, ffadour with the Privy Council. Ihim Chin
Aik v The Quee[22] Lord Evershed, giving the advice of the Boalidapproved Day J's
suggestion that a construction involving “shiftithg onus of proof to the defendant” could be
adopted, approving Wright J's approach instead.

56. Although in later cases certain members oHbese of Lords expressed themselves to be
attracted by an intermediate solution which woulte the burden of proving an honest and
reasonable exculpatory belief on the defendany, tbesidered such a course excluded by
Woolmington v Director of Public Prosecutiop3] where Viscount Sankey LC had famously
identified the duty of the prosecution to prove phisoner’s guilt{24] as the “golden thread” that
runs throughout the “web of the English Criminal’a

57. Thus, irR v Warne)25] a case involving unlawful possession of drugsd Pearce
acknowledged the possibility that Parliament mayehatended “what was described as a
‘halfway house’ ... by counsel on both sides” satth

“By this method the mere physical possession ofislimould be enough to throw on a defent
the onus of establishing his innocence, and utlestid so (on a balance of probabilities) he
would be convicted.”[26]

While he described this as having “certain obviadgantages” he concluded:

“Unfortunately | do not find the half-way house oecilable with the speech of Viscount
Sankey, LC, inWoolmington v Director of Public ProsecutionsReluctantly, therefore, | am
compelled to the decision that it is not maintaleabltimately the burden of proof is always on
the prosecution, unless it has been shifted bystatytory provision. If, therefore, there is



initially in the crime an element of knowledge ailty mind, the jury must at the end of the c
acquit, if they are left in doubt.”[27]

The other side of the coin is, of course, thahé presumption ahens reds held to have been
discharged, there would be no option but to tleatctime as one of absolute liability.

58. InSweet v Parslef28] where the offence involved being concernetheamanagement of
premises used for smoking cannabis,[29] Lord Reigdhthe difficulties that can flow from
having to make a stark choice betweeniiudins reaand absolute liability. He continued:

“It would often be much easier to infer that Parlent must have meant that gross negligence
should be the necessary mental element than tothde Parliament intended to create an
absolute offence. A variant of this would be toeggtdhe view of Cave J iReg v Tolsoii1889)
23 OBD 168 181. This appears to have been done in Austsiexe authority appears to
support what Dixon J said Proudman v Dayma(il941) 67 CLR 536540: ‘As a general rule
an honest and reasonable belief in a state of Yautsh, if they existed, would make the
defendant's act innocent affords an excuse forgdaimat would otherwiseeban offence.’ It ma
be that none of these methods is wholly satisfgdiat at least the public scandal of convicting
on a serious charge persons who are in no way kantgy would be avoided.”[30]

59. In the same case, Lord Pearce again expresseehhet at having no intermediate option.
Having suggested that an approach requiring thendieit to persuade the jury that he did not
know might in some cases be the best solutionphérued:

“If it were possible in some so-called absoluteentfes to take this sensible half-way house, |
think that the courts should do so. This has be&rred to inWarner's cas¢l969] 2 AC 2561
see no difficulty in it apart from the opinion ofs¢ount Sankey LC ikVoolmington v Director
of Public Prosecutiongl935] AC 462.But so long as the full width of that opinion is
maintained, | see difficulty. There are many casbsre the width of that opinion has caused
awkward problems.”[31]

60. English jurisprudence has not come to acceptdinvassed intermediate positionBIfA
Minor) v Director of Public Prosecutio,[32] which involved an offence under the Indecency
with Children Act 1960, the House of Lords consatebut rejected theens reaconstituent
approach mentioned above. Lord Nicholls of Birkeatheonsidered it objectionable on the b
that it would dilutemens readffences, transforming them into offences of nggiice: a
defendant who was found genuinely to have an hdredstf which ought to have negatedns
reawould nevertheless be convicted if the groundswupbich he formed that belief were found
to be unreasonable. His Lordship stated:

“Consicered as a matter of principle, the honest belipf@gch must be preferable. By definit
the mental element in a crime is concerned withlgestive state of mind, such as intent or
belief. To the extent that an overriding objectivet (‘on reasonable grounds’) is introduced,
the subjective element is displaced. To that exdgrérson who lacks the necessary intent or
belief may nevertheless commit the offence. Wheai dlecurs the defendant’s ‘fault’ lies
exclusively in falling short of an objective standlaHis crime lies in his negligence. A statute



may so provide expressly or by necessary implioaf8ut this can have no place in a common
law principle, of general application, which is cemed with the need for a mental element as
an essential ingredient of a criminal offence.”[33]

61. The English authorities illustrate one modédiaifility which involves construing offence-
creating provisions either (i) as requiring thegarcution to provenens rea- the presumption of
mens reanot having been displaced¥ (ii) where that presumption is supplanted,rasféence
of absolute liability, with nothing in between. Whehe offence is absolute, proof by the
prosecution of the externattus reuslements of the offence suffices to establishlligh
regardless of the defendant’s state of mind.

F. The Australian cases

62. At an early stage, the Australian courts tdekview, founded ofolson[34] Sherras v de
Rutze[35] andBank ofNew South Wales v PipE86] that where the presumption iwiens reas
displaced, a halfway house option involving horsest reasonable belief exists. The debate has
focussed on the precise nature of that middle eours

63. Initially, the favoured position involved conshg the statute as permitting the defendant a
defence if he could prove, on a balance of prolieds) that he honestly and reasonably believed
the circumstances to be such that, if true, hisvactild not constitute the offence. In other wo
they favoured the defence approach.

64. Thus, inrMaher v MussoJfi37] a case dealing with the offence of havingady of illicit
spirits where the defendant claimed to be unawatieetr illicit nature, Dixon J stated:

“...authority appears to me to support the view tha absolute languagf the Statute should
treated as doing no more than throwing upon therdtfnt the burden of exculpating himself by
showing that he reasonably thought the spirits wetellicit.”[38]

65. Evatt and McTiernan JJ reached the same cao|usaking it clear that while proof of
mens reavas not required, the imposition of absolute ligbwas wholly unacceptable for such
an offence:

“In our opinion, it would be a palpable and evidahsurdity to suppose that the Legislature
intended to expose an innocent messenger or cafrggirits which are in fact illicit, but of
whose character as such it is impossible that beldibe aware, to the drastic penalty presci
by s 74. Neither the language of the Statute s@ubject-matter require such a conclusion. In
our opinion, a person charged with an offence usdét (4) is entitled to be discharged if he
proves that he neither believed nor had reasoelteve that the spirits in respect of which he is
charged were illicit -- seBherras v De Rutze(i1895) 1 QB at p 921, per Day J.”[39]

66. Thomas v The King[4Q)as, likeTolson a bigamy case. Dixon J held tAatlsonshould be
followed so that a wife who showed that she hadieda second time in the honest and
reasonable belief that her prior marriage had loessolved by death had a good defence. He



added:

“It is difficult to see how, consistently with atmjumane or liberal system of law or with the
acknowledged principles of the common law, any oteaclusion could be reached.”[41]

In so stating, His Honour was not ruling out abssliability where appropriate. He noted that:

“... in the application of the principle of integtation to modern statutes, particularly those
dealing with police and social and industrial regiain, a marked tendency has been exhibited to
hold that the prima facie rule has been wholly antlg rebutted by indications appearing from
the subject matter or character of the legislatiorBut the general rule has not been and could
not be impaired in its application to the generahmal law, to which the crime of bigamy
belongs.”[42]

67. However, the Australian High Court’s approaaswbout to change. Rroudman v
Daymar,[43] which involved the offence of permitting anligensed person to drive a motor
vehicle where the defendant claimed not to knowhat person’s lack of a licence, Dixon J
initiated a debate as to the nature of the halfn@yse:

“The burden of establishing honest and reasonaldtake is in the first place upon the
defendant, and he must make it appear that hedastdmable grounds for believing in the
existence of a state of facts, which, if true, waoialke his act outside the operation of the
enactment, and that on those grounds he did seveelihe burden possibly may not finally rest
upon him of satisfying the tribunal in case of do{ub4]

68. The words | have italicised indicated the gafigy of the intermediate alternative shifting
from the defence approach to thens reaonstituent approach pursuant to which the burden
would fall on the prosecution to negate a potelgtekculpatory belief.

69. That shift was accomplishedHhie Kaw Teh v The Que¢#b] Unlike the earlier cases which
were concerned with relatively minor offences, ttege involved a man who was discovered at
Melbourne Airport with a suitcase containing 2. K8g8of heroin in a false bottom. He was
charged with an offence carrying a maximum sentendiée imprisonment. The issue was
whether the judge had correctly directed the julyping the defence approach.

70. The majority in the High Court[46] affirmed thentinued existence of the presumption of
mensrea and also the continued existence of a haltveange in cases where the presumption is
displaced.[47] But they held that where such dismtaent occurs, the defence approach no
longer applies. Instead, the defendant has onigise the issue of the possible existence of his
exculpatory belief. It would then fall to the proséon to show beyond reasonable doubt that he
did not honestly hold that belief or, if he didatht was not held on reasonable grounds. In other
words, themens reaonstituent approach was adopted.

71. This shift was due to the majority’s desiratcommodat&V/oolmington v DPPThey also
drew support from Lord Diplock’s speechSweet v Parslej48] where his Lordship had stated:



“Unlike the position where a statute expressly psaihe onus of proving lack of guilty
knowledge on the accused, the accused does notdaveve the existence of mistaken belief
on the balance of probabilities; he has to raissagonable doubt as to its non-existence.”

72. Thus, Gibbs J (with whom Mason J agreed) Heddl t

“if ... [the relevant section] does not require resecution to prove guilty knowledge, but has
the effect that an accused is entitled to be atglit he acted with the honest and reasonable
belief that his baggage contained no narcotic goodsy opinion the onus of proving the
absence of any such belief lies on the prosecusi.

His Honour acknowledged that the Court had takeordrary view inMaher v Musson[50put
noted that “that case was decided beWi@lmington v DPR[51]

73. Brennan J similarly concluded:

“In principle, the absence of such a belief musbdle treated as a formmens reaat common
law and an element of the offence which the Crowastnprove. The golden thread of which
Viscount Sankey LC spoke Woolmingtorhas been woven through the material of all crifmina
offences.”[52]

74. Dawson J explained:

“There is ... no justification sind&oolmington v DPRor regarding the defence of honest and
reasonable mistake as placing any special onus apaccused who relies upon it. ... The
governing principle must be that which applies galtgin the criminal law. There is no onus
upon the accused to prove honest and reasonalikmigpon the balance of probabilities. ... It
is sufficient for him to raise a doubt about hidtgand this may be done, if the offence is not

of absolute liability, by raising the question afrtest and reasonable mistake. If the prosecution
at the end of the case has failed to dispel thétinen the accused must be acquitted.”[53]

75. It is worth emphasising that in adopting whiaave called thenens reaconstituent
approach, the Australian High Court was not metggting the relevant offence as one
requiringmens realt was not merely saying that where the accuaesgs an issue as to the
existence of the required knowledge or intent kihielen lies on the prosecution to prove the
requisitemens reébeyond reasonable doubt at the end of the dayCbluet was assuming that
the presumption ahens redas been displaced, and went on to hold thatdbesad had to
point to evidence that he had acted honesily reasonablyn such innocent belief. On this
approach, even if it is accepted that the accusedsily believed, for instance, that there were
no drugs in his suitcase, he could still be comddt the grounds for his belief are found not to
be reasonable. Although ke Kaw TheBrennan J argues to the contrary,[54] it is mpeesful
view that it is difficult to escape the conclusitiat themens reaconstituent approach involves
re-defining the offence (once the presumptiomehsrea is supplanted) so as to import an
objective standard of reasonableness as a balsbidity. It was this aspect of thmens rea
constituent approach that Lord Nicholls objectedchtB (A Minor) v Director of Public



Prosecution.[55]
G. The Canadian and New Zealand approach

76. The Canadian and New Zealand courts have ao¢dlhe English and Australian inhibition
against adopting the defence approach in relatiaadulatory offences (where the presumption
of mens reahas been displaced). They have ultimately not Ipeesuaded that the defence
approach in such cases falls fouMdbolmington v DPBY impermissibly placing a burden of
proof on a defendant as a condition of his escapomyiction.

77. Thus, iR v City of Sault Ste Marj&6] Dickson J in his influential judgment for the
Canadian Supreme Court stated:

“It is somewhat ironic thatVoolmington’s casevhich embodies a principle for the benefit of
accused, should be used to justify the rejectiom d@éfence of reasonable care for public welfare
offences and the retention of absolute liabilithiet affords the accused no defence at all. 1

is nothing inWoolmington’s cases | comprehend it, which stands in the way ofpédn, in
respect of regulatory offences, of a defence ofaiuwe, with burden of proof resting on the
accused to establish the defence on the balanm®bébilities.”[57]

78. And inMillar v Ministry of Transpor{58] in the New Zealand Court of Appeal, Cooke P
and Richardson J jointly commented:

“It is ironic that in the home diVoolmingtora greater readiness seems to persist than is found
elsewhere to construe ambiguous statutes so asdaqe results the very antithesis of that
case.”

79.R v City of Sault Ste Mari®9] was a case involving the environmental offent
discharging materials into a river that might imrghe quality of the water. Dickson J
acknowledged the conflicting values which mustdmmgnized when approaching such an
offence:

“Public welfare offences obviously lie in a fiebdl conflicting values. It is essential for sociéby
maintain, through effective enforcement, high stadd ofé= public health B and safety.
Potential victims of those who carry on latentlyrpeious activities have a strong claim to
consideration. On the other hand, there is a gépéreld revulsion against punishment of the
morally innocent.”[60]

80. After analysing the policy arguments in favotiand against absolute liability (and finding
the “against” arguments generally to have greatere))[61] his Honour affirmed the need for a
halfway house:

“The unfortunate tendency in many past cases has foesee the choice as between two stark
alternatives; (i) fullmens reaor (ii) absolute liability. In respect of pubheelfare offences
(within which category pollution offences fall) witeefull mens reds not required, absolute
liability has often been imposed. English jurisprode has consistently maintained this



dichotomy... There has, however, been an attemf@tsgtralia, in many Canadian courts, and
indeed in Englandp seek a middle position, fulfilling the goalsmiblic welfare offences whi
still not punishing the entirely blameless. Thexam increasing and impressive stream of
authority which holds that where an offence dods@guire full mens rea, it is nevertheless a
good defence for the defendant to prove that henetisegligent.”[62]

81. Having considered and discounted\t¥@olmingtonobjections, Dickson J concluded that a
middle course incorporating the defence approadticiwhe referred to as one of “strict
liability”) should be plotted:

“I conclude, for the reasons which | have souglexpress, that there are compelling ground
the recognition of three categories of offenceleathan the traditional two:

1. Offences in whiclmens reaconsisting of some positive state of mind suchngent,
knowledge, or recklessness, must be proved byriteepution either as an inference from the
nature of the act committed, or by additional enicke

2. Offences in which there is no necessity forghmsecution to prove the existencentdns rea

the doing of the prohibited aptima facieimports the offence, leaving it open to the acduse
avoid liability by proving that he took all reasdh@ care. This involves consideration of what a
reasonable man would have done in the circumstambesdefence will be available if the
accused reasonably believed in a mistaken setts vehich, if true, would render the act or
omission innocent, or if he took all reasonabl@st® avoid the particular event. These offences
may properly be called offences of strict liability

3. Offences of absolute liability where it is ngitem to the accused to exculpate himself by
showing that he was free of fault.”[63]

82. The position adopted by the New Zealangrtsoregarding the nature of the halfway hou:
be adopted has fluctuated. In 1905, the defenceapp was adopted R v Ewarf64] on the
basis ofTolsonandSherras v de Rutzewhen a news vendor was prosecuted for selling a
newspaper which, unbeknownst to him, containeddendeor offensive material.[65]

83. However, irR v Strawbridgg66] a case involving the cultivation of cannaplants which
the accused claimed not to know were cannabis hN®tteld thatWoolmingtormade it
necessary to reject the defence approach in fasfalne mens reaconstituent approach:

“In order to present a prima facie case, it ismextessary for the Crown to establish knowledge
on the part of the accused. In the absence of eea® the contrary knowledge on her part will
be presumed, but if there is some evidence thaadbesed honestly believed on reasonable
grounds that her act was innocent, then she idezhtd be acquitted unless the jury is satisfied
beyond reasonable doubt that this was not so0.”[67]

84.R v Strawbridgevas followed inPolice v Creedojfi68] although Cooke J there indicated
that, but for that earlier decision, his preferemoeild have been for the defence approach.[69]
Then inMOT v Burnetts Motorf70] the Court of Appeal expressly reserved thestjon for



future consideration in the light of Dickson J'sigment inR v City of Sault Ste Marie

85. The opportunity for reconsideration aros€iwil Aviation Dept v MacKenzjg'1] where
Richardson J (writing for the Court) stated:

“.... iIn our judgment the Court should now folloletpath taken by the Canadian decision and
recognise, first, that in the case of public wedfeggulatory offences such as we are concerned
with in this case ... a defence of total absendaulf is available unless clearly excluded in
terms of the legislation; and, second, that thesafyproving such a defence to the balance of
probabilities standard rests on the defendant.”[72]

86. Two reasons were given for shifting to the deéapproach:

“First, it is artificial to speak in terms ofiens reaLiability under legislation of this kind rarely
turns on the presence or absence of any partistdse of mind. But in social policy terms
compliance with an objective standard of condutiighly relevant. Courts must be able to
accord sufficient weight to the promotion 42 public health B and safety without at the same
time snaring the diligent and socially responsifilee principle of English criminal law that the
burden of proof of a requisite mental state restthe prosecution is not whittled down where in
matters of public welfare regulation in an incregyy complex society the defence of due
diligence is allowed because it is recognisedftimaprice of absolute liability is too high.
Second, as was emphasise®ault Ste Mariethe defendant will ordinarily know far better tha
the prosecution how the breach occurred and whhati@one to avoid it. In so far as the
emphasis in public welfare regulations is on thagmtion of the interests of society as a whole,
it is not unreasonable to require a defendant & thee burden of proving that the breach
occurred without fault on his part. As was emplrexsisa Creedon a high standard of care is
properly expected of a defendant in such a casévamaust prove that he did what a reasonable
man would have done.”[73]

87. The change was affirmed by a Court of fivdiflar v Ministry of Transpor{74] In their
joint judgment, Cooke P and Richardson J desciibemens reaonstituent approach adopted
in Strawbridgeas “a troublesome anomaly, probably best done avitlyor severely confined”.
They continued:

“In practical effect it amounts to reading intotatate a mixed subjective and objective mens
formula for which there is little if any warrant.the legislature really wishes to produce this
result, it can do so expressly, as in the curreaw Mealand rape legislation.”[75]

88. Their Honours summarised the position reacheda development of New Zealand law as
follows:

“Civil Aviation Department v MacKenzieas not meant to disrupt firmly-settled patterhs o
statutory interpretation in particular fields. Neould it be right to exclude in advance the
possibility that particular statutes creating offes, when silent as to fault or mens rea, may
import absolute liability or some variant of liabiloutside the main stream. But as a general
approach to statutory offences when the words igovelear indication of legislative intent and



there is no overriding judicial history, it will béght to begin by asking whether there is really
anything weighty enough to displace the ordinalg that a guilty mind is an essential
ingredient of criminal liability. If there is, theext inquiry should be whether the statutory
purpose and the interests of justice are on balbestserved by allowing a defence of total
absence of fault, with the onus on the defendaf@]’[

H. Where special statutory defences are provided

89. As noted above,[77] the mental state, if anyictv must be established is a matter of
statutory construction. It follows that on its trc@nstruction, a statute may expressly or by
necessary implication provide for special defemlieh represent its own halfway house, to
exclusion of any other possible middle course.

90. Whether this was the case arose for decisidiolson There, the statutory definition of the
offence of bigamy contained a proviso which exemftem the provision’s operation:

“any person marrying a second time whose husbamdfershall have been continually absent
from such person for the space of seven yearsléis¢past, and shall not have been known by
such person to be living within that time.”

91. Cave J recognized that the existence of ssgeeaial defence might exclude as inconsistent
a general defence based on honest and reasondéibfethé held that on its proper construction
it did not have that effect:

“But it is said that the proviso is inconsistentiwihe exception contended for; and,
undoubtedly, if the proviso covers less groundmdy the same ground as the exception, it
follows that the legislature has expressed an iraehat the exception shall not operate until
after seven years from the disappearance of teiehfirsband. But if, on the other hand, the
proviso covers more ground than the general exaepsurely it is no argument to say that the
legislature must have intended that the more lanitefence shall not operate within the seven
years, because it has provided that a less lindiééeince shall only come into operation at the
expiration of those years.”[78]

92. InR v Warnejf[79] Lord Wilberforce held that exclusion of angremon law defence was
the cumulative effect of the various statutory defs in the relevant statute:

“...there is no need, and no room, for an enquingtiver any separate requiremenin@ns reas

to be imported into the statutory offence. We hawtatute, absolute in its terms, exempting a
large number of ‘innocent’ cases, prohibiting aeaglising cases which remain for a posses
which involves to the extent | have endeavouredegcribe knowledge or means of knowledge,
or guilty knowledge. No separate problem of the taleglement in criminal offences in my
opinion arises; the statute contains its own sotuéis to the kind of control penalised by the
Act.”

93. InR v K[80] Lord Steyn pointed out that a statutory detem the Sexual Offences Act
1956, generally known as the “young man’s defencetifined available defences to such



“young men” so that the offences were otherwiserafés of absolute liability so far as the
victims’ ages were concerned:

“... the terms of sections 5 and 6 of the 1956 sahely offences of having sexual intercourse
with girls under 13 (section 5) and with girls undé (section 6) are inconsistent with the
application of the presumption. The ‘young mantdee’ under section 6(3) makes clear that it
is not available to anybody else. The linked priavisn section 5, dealing with intercourse with
younger girls, must therefore also impose absadialbdity.”

94. INnHKSAR v Ho Hon Chung Dang1] Woo VP (giving judgment for the Court) stated

“...If a statute specifies a certain defence ferstatutory offence, it would be most unlikely that
the legislative intent is also to make availabléh® accused such common law defence.”[82]

95. His Lordship no doubt had in mind situationsevehthe statutory defences were inconsistent
with the concurrent availability of a common lawfetece since he pointed[83] out that there

an “overlap” between the statutory defences anddbmon law defence of honest and
reasonable belief” in that case.

l. The possible alternatives summarised
96. It appears from the foregoing survey that wihvee examines what, if any, mental
requirement attaches to one or more of the ext@lraients of a statutory offence, five

possibilities arise, namely:

(a) that the prosecution must pranens redbeyond reasonable doubt, that is, prove knowledge,
intention or recklessness, the presumption notrigabeen displaced (“the first alternatiye

(b) that the prosecution need not set out to progas redut if there is evidence capable of
raising a reasonable doubt that the accused maygerformed the prohibited act in the honest
and reasonable belief that the circumstances wetethat, if true, liability would not attach,

that the accused must be acquitted unless thequibse proves beyond reasonable doubt the
absence of such exculpatory belief or that thenewe reasonable grounds for such belief (“the
second alternativewhich | have referred to above as the “mens mwesttuent approach”);

(c) that the presumption has been displaced sdhbgirosecution need not pravens reaut
that the accused has a good defence if he can protle balance of probabilities that the
prohibited act was done in the honest and reaseriabilef that the circumstances were such
that, if true, he would not be guilty of the offen¢the third alternativewhich | have called the
“defence approach”);

(d) that the defences open to the accused in@alédi honest and reasonable belief are confined
to the statutory defences expressly provided foegpect of the offence charged, the existence
of such defences being, as a matter of constryaticonsistent with the second and third
alternatives (“the fourth alternatif)eand




(e) that the presumption is displaced and the o#es one of absolute liability so that the
prosecution succeeds if the accused is provedve performed thactus reusregardless of his
state of mind (“fifth alternativ@.

97. The English position emerging from the casesrened above is that only the first, fourth

and fifth alternatives are recognized. In Austraine cases reviewed suggest that the first,
second, fourth and fifth alternatives exist. In @@nadian and New Zealand cases examined, the
available alternatives are the first, third, fouatid fifth.

J. The position under Hong Kong law
J.1 The first, fourth and fifth alternatives

98. Statutory offences are construed in Hong Kqyéng the presumption ohens reaas laic
down by the Privy Council iammon (Hong Kong) Ltd v Attorney General of Hoiogd{84]
It follows that the first alternative must in pripte be recognized as governing where the
presumption is not displaced.

99. The relevant offences beistatutory, it must also be accepted that the foaltdrnative is ir
principle available in Hong Kong.

100. It is clear as a matter of authority thatfifie alternative, that of absolute liability, is
recognized in our law. In thBammoncase, Lord Scarman, delivering the advice of tlineyP
Council, acknowledged that where the statute & type where the presumptionroéns rea
may be displaced, the presumption stands:

“... unless it can also be shown that the creatfastrict liability will be effective to promote éh
objects of the statute by encouraging greaterangé to prevent the commission of the
prohibited act.”[85]

101.Gammorwas decided on the footing that the Hong Kongtpmosmirrored that prevailing
in England and Wales, namely, that (leaving aspeisl statutory defences) the choice was
between requiringnens reaand imposing absolute liability. Lord Scarman’&rence to “strict
liability” must therefore be understood as a rafieseto “absolute liability” in the sense used in
this judgment.

102. After 1997, it fell to this Court iBo Wai Lun v HKSAR6] to consider absolute liability
relation tosection 12%4f theCrimes Ordinand87] which makes a man who has unlawful
sexual intercourse with a girl under the age ofjdiity of an offence punishable by
imprisonment for up to five years. The magistraad hcquitted the defendant applying the
defence approach, finding that he did not know lzaudl no reason to suspect that the girl was
under 16 (when she was in fact only 13). The ColuAppeal, to which the case stated was
referred, held that the absence of an honest asbmnable belief was no defence and ordere
case remitted for retrial.

103. This Court upheld the Court of Appeal’s cosmu thatsection 124vas an absolute



offence in relation to the girl's age[88] and regstconstitutional challenges to that provision.

104. The controversial question in the present caseerns the existence and nature of any
(non-statutory) halfway house in Hong Kong. Beflm@king at the decided cases, | will first
examine in principle the questions: Should thera balfway house? If so, should it take the
form of the second or third alternative?

J.2 Should there be a halfway house?

105. The desirability of a halfway house is selidewt. If, as a matter of purposive statutory
construction, the presumed requiremeniehs reds displaced, it is unsatisfactory to be left
with no option but to deal with the offence as ohabsolute liability, especially if it is a ser®u
offence carrying substantial penalties. To conaiperson regardless of the mental state
accompanying his conduct, even if he can showtbatcted in a reasonable, diligent and
socially unblameworthy manner is contrary to thedlamental values of the common law. As
have seen, Lord Reid (when dissenting) decriedjaewhich tolerates “the public scandal of
convicting on a serious charge persons who are way blameworthy”.[89] In Australia, Dix«
J[90] spoke of the “palpable and evident absurdifySupposing a legislative intent to expos¢
innocent person to drastic penalties for possessitspirits which are in fact illicit, but of
whose character as such it is impossible that beldibe aware”. Gibbs J similarly spoke of “an
absurdly Draconian result” if “a person who unwitfiy brought into Australia narcotics which
had been planted in his baggage might be liabliéstanprisonment, notwithstanding that he
was completely innocent of any connection withriaecotics and that he was unaware that he
was carrying anything illicit”.[91] In Canada, Disin J[92] referred to “the generally held
revulsion against punishment of the morally inndtefind in New Zealand the Court of Appe
stressed that courts must be able to enforce tiragiron of¢@ public health 5 and safety
“without at the same time snaring the diligent andially responsible”.[93]

106. As noted above, although the English casedayresent at least, does not recognize a
middle course even for regulatory offences, emifgglish judges would have preferred the
law to develop otherwise. The stumbling block wasught to beaVoolmington v DPPTo that |
turn in discussing the next question.

J.3 What should the nature of the halfway house be?

107. Leaving aside halfway houses specified byistathe practical choice is between the
second and third alternatives. As discussed alibeédustralian choice of the second
alternative, ie, thenens reaconstituent approach, was based on a desire torexodate
Woolmington’snsistence on the burden of proof resting througlom the prosecution.

108. I am respectfully in agreement with the viexpressed by Dickson Jiv City of Sault
Ste Marig[94] and in the joint judgment of Cooke P and Ridson J iMillar v Ministry of
Transport[95] cited in Section G of this judgment, dissegtfrom the English and Australian
concerns generated byoolmington

109. The presumption ofiensrea is accepted across the jurisdictions andserdesplaced, it is



accepted that the prosecution must pnovas redbeyond reasonable doubt, in full compliance
with theWoolmingtorrequirements. But the halfway house issue onkearwhere the
presumptions displaced. And in that eventuality, if one proceed the footing that there is no
halfway house, the offence has to be regarded @sfabsolute liability. If that is the case, no
mental element of any kind has to be shown\WodImingtorhas no role to play in that regard.
Accordingly, as Richardson J pointed out[96] toegtdhe availability of the third alternative —
the defence approach — instead of absolute liglgihot to whittle down the principles
enshrined inWoolmingtonit is to confer a defence on an accused who wothlidrwise be
defenceless even if he had acted under an hongseasonable belief which, if true, would h
made his act innocent. | therefore see no stumibliogk in the way of accepting the third
alternative in principle.

110. Indeed, there is much to commend it. Firsg amatter of statutory construction, since the
court recoils from criminalising diligent and sdtfaunblameworthy conduct, as Lord Reid
pointed out:

“It would often be much easier to infer that Parlent must have meant that gross negligence
should be the necessary mental element than tothde Parliament intended to create an
absolute offence.” [97]

111. Itis furthermore reasonable, in my view,dquire the defendant to prove on a balance of
probabilities that he did in fact act under an égatory honest and reasonable belief in the
classes of cases we are concerned with. He wilbbstimertainly be in the best position to
establish what he believed and on what groundsirigjahe burden on him will usually
represent the most appropriate balance to be shreiwkeen the values, such as the protection of
@ public health 5 and safety, underlying the regulatory offence @ndhe hand, and avoidi

a snaring of the blameless, on the other.

112. Once one accepts the viability and desirghilitthe third alternative, there is little to be
said for adopting the second. It lacks the advasdgst mentioned and is more difficult to
justify as a product of statutory constructiorreluires one to read into a provision whic
silent as to the mental element and which is presuim the first instance to require proof of
mens reaa requirement that the prosecution prove eitierabsence of an honest belief or the
absence of reasonable grounds for such belief.cak€P and Richardson J commented:[98]

“In practical effect it amounts to reading intotatate a mixed subjective and objective mens
formula for which there is little if any warrant.the legislature really wishes to produce this
result, it can do so expressly...”

And, as we have seen, Lord Nicholls found it unptaigle.[99]
113. It follows that in the absence of establisaethority, | would in principle favour

recognition of the third (and not the second) aliéive as a middle position betwemens rea
and absolute liability in Hong Kong.



J.4 The Hong Kong case-law

114. Before 1997, the leading authority in Hong goevas the Privy Council’s decision in
Gammon (Hong Kong) Ltd v Attorney General of Holegd¢100] It did not enter into any
discussion as to whether any middle course existetbng Kong, but as noted above, it was
evidently decided on the footing that the positi@ne mirrored the English position, namely,
that (leaving aside special statutory defencesgtinéce lay starkly between requiringens rea
and imposing absolute liability. Lord Scarman[168ajv the court’s task as deciding “whether it
IS necessary to interpret the silence or resoleathbiguity in favour omens reaor of strict
liability.” By “strict liability” his Lordship planly meant “absolute liability”. He mentioned no
other choices.

115. An important development occurred with theislen of the Court of Appeal iAttorney
General v Fong Chin Yfa02] a 1994 decision involving dealing with, pession of and
buying dutiable cigarettes on which duty had narbpaid.[103] Bokhary JA (as Bokhary PJ
then was), giving the judgment of the Court, idigedi four theoretical alternative regimes in
relation to the mental requirements of those pioxs They correspond with the first, second,
third and fifth alternatives discussed above.[1DH4¢ first alternativeriens reawas rejected in
relation to the offences charged as the presumptasmheld to have been displaced: it was an
important revenue statute and to do otherwise wall/e a gap through which the guilty cor
escape in droves”.[105] The Court went on to cagrsadhalfway house construction of the
offences instead of treating them as offences solailte liability. In so doing, th&ammon
decision was not thought to be an obstacle:

“We think that it would be reading too much intordd&scarman'’s fifth proposition to think ths
stands in the way of construing a penal provisemadmit of such a defence.”[106]

116. That is a view which | respectfully do nothdn any event, the Court proceeded to
consider some of the Australian, Canadian and Ne&lahd decisions discussed above and
found encouragement for a middle course in LordiRalissent irBweet v Parsleyt noted
Lord Pearce’s disappointment at not being ablake tthis sensible halfway house”, but
commented: “... if what Lord Pearce said is notrdtfly a green light, it certainly is not a red
one either”.[107] Influenced by the enactment @f ftong Kong Bill of Rights Ordinance[108]
which post-dated theammonrdecision, the Court decided that as a matterwfdamental
principle”, a halfway house existed and a constoacfavouring the third alternative (the
defence approach) ought to be adopted:

“To interpret the relevant provisions as requinprgof by the prosecution of knowledge would
leave a gap through which the guilty could escapsroves. At the same time, to interpret those
provisions as precluding a defence of reasonabieflveould leave a gap through which the
innocent may fall to their harm. By no proper cawbeonstruction can the intention to create
either of those gaps be attributed to the legistat[i09]

117.Fong Chin Yuavas, in my respectful view, something of a boldisien. However, its
boldness bore fruit. It was followed in 1995 by eurt of Appeal irAttorney General v Mak
Chuen Hing[110] and, when the matter first came before @usirt (whose members



coincidentally included all three of the judges wWiaa sat ilfMak Chuen Hiny[111] in Uniglobe
Telecom (Far East) Ltd v HKSAR12] theFong Chin Yuelecision effectively received this
Court’s imprimaturUniglobewas a case involving offences in breach of thenkstng
requirements of théelecommunications Ordinan¢¥13] While Fong Chin Yuevas not
mentioned by name, Litton PJ obviously had it imdwhen affirming the availability of the
third alternative, describing the offence wherehsaaefence was available as one of “strict
liability”:

“I share the view taken by the judges in the losaurts that the offence created$8(1)(a)is
one of strict liability in that: (i) the prosecuti@loes not have to prove guilty knowledge; but
(il) it is a defence for the accused to prove, draknce of probabilities, that he honestly held,
upon reasonable grounds, a belief in the existehtacts which, if true, would make his
conduct innocent.”[114]

J.5 The recent decisions

118. As indicated above, Deputy Judge Line (ahbe tvas) expressed the view in the present
case “that the soalled common law defence had no application tetgdégislation”, relying ol
the Court of Appeal’s decision last yeaHKSAR v Shun Tak Properties [id 5] Some
uncertainty has thus been introduced. The quesiwamether the halfway house, in particular
the third alternative, is in principle excludedrfra whole class of cases which may be desc
as involving “safety legislation”.

119. The decision of the majority 8hun Takn fact drew upon the earlier decision of Deputy
Judge Line himself iHKSAR v Hyundai Engineering Construction Co.[1#i6] That was a
case where the defendant was prosecuted uadelation 38B(1pf theConstruction Sites
(Safety) Requlatiorj$17] for failing to take adequate steps to preaeperson on the site from
falling from a height of 2 metres or more.

120. I should say at once that | have no doubtttieludge reached the correct result in
affirming the conviction in that case. The factsarly disclosed a failure to take the necessary
steps and certain special statutory defences wenmade out. The appellants’ purported
reliance on a defence of honest and reasonablef bels misconceived. The Judge describe
argument they had advanced as follows:

“It was argued that a defence was available tappellants if they established on the balance of
probability that they honestly believed for goodi aufficient reason that they had complied

with the regulation, albeit that they were mistaketheir belief. It was described as the com

law defence.”[118]

That was no more than a plea of ignorance of twe Tdne appellants were not saying that an
the material facts were unknown to them or belieeelde such that, if true, no liability would
attach. They werenerely saying that they believed they had met gpdieable legal standard.
had nothing to do with the halfway house defence.

121. But Deputy Judge Line did not content himsatdh just deciding the case. He asserted that



“safety regulations of the type in question in ttése” had historically been dealt with on the
basis of strict liability (by which he obviously @et absolute liability in the sense presently
employed) where “mistake of fact, whether basedeasonable grawds or not” is not a defenc

He opined thaFong Chin Yuéis not authority for a sweeping introduction oick a defence
across the whole range of strict liability offencespecially those regulatory ones that have their
own statutory defences.” [119] He went on to state:

“In my judgment, the same considerations and resafiwat justify offences of strict liability for
safety regulations make it right to construe thenexcluding the claimed common law
defence.”[120]

122. It is perfectly true — at least in the Uniteddgdom —that many offences under the Factc
legislation have traditionally been treated asrfés of absolute liability. And of course, where
an offence is held to be absolute, it follows thaest and reasonable belief is no defence. But
the question addressedrong Chin Yuend in this judgment is whether absolute liabikty
always the necessary or desirable consequencsméding the presumption ofens reaAs the
common law jurisprudence reviewed above shows, etiimg reasons exist for recognizing a
defence of honest and reasonable belief as amaiies to absolute liability in appropriate ca
Deputy Judge Line’s judgment does not broach thastion. He simply asserts that all such
offences should be treated as absolute offences.

123. The sentiment underlying his blanket rejectbany intermediate defence for regulatory
offences is stated as follows:

“l can thus see no need to upset the establishethiz has seen magistrates try such safety
cases on the basis of strict liability without tt@med common law defence for decades. | can
see good reason to exclude the defence as itabiigy opens up a host of issues and
complexities that should have no place in summaaistof regulatory offences.”[121]

124. With respect, a desire to avoid complexitgummary trials is not an acceptable basis for
treating all regulatory offences as offences obalie liability. It does not justify convicting
defendants who have demonstrably acted reasordiligpgntly and without actual fault. In any
case, the suggestion that complexity is elimin#tédte offence is construed as absolute is
unconvincing. Safety legislation typically lays dowumerous special defences tailored to
particular offences, including due diligence defsidviagistrates trying such defences regularly
deal with issues of at least comparable complexity.

125.HKSAR v Shun Tak Properties |[i#®2] was a case involving a company which owned a
building equipped with a gondola which could be ¢éoed to serve as a platform for workers
engaged in cleaning the building’s exterior. Thempany was convicted regulation 4(e) of the
Factories and Industrial Undertakings (Suspendedkin@ Platforms) Regulations[123] which
makes it an offence for the owner of a suspendatting platform to fail to “ensure” that it is
properly maintained. The company had arrangedhi®gbndola to be maintained by a
contractor but it was obvious that a serious magtee failure had occurred, resulting in the
physical failure of a machine part which causedgvedola to dip down, injuring the workers



using it.

126. | would again emphasise, with respect, ticainkider the result arrived at to be correct.
Court unanimously held that the offence was ongbsblute liability, given that it required the
defendant to “ensure” proper maintenance, meamiaigit could not escape liability by
delegating maintenance to a contractor. That wasyant construction especially, | might add,
because special statutory defences existed fonadewhich imposed duties or requirements of
various kinds,[124] but with duties to “ensure’litggly omitted from the list.

127. However, Stuart-Moore VP and Yeung JA, whostituted the majority, did not simply
decide the case on thenstruction argument. They based their decisioraim @n an affirmatiol
of Deputy Judge Line’s broad rejection of any imtediate defence in respect of safety offen
They held that the statementsHong Chin Yueecognizing a middle course weremerely
obiter.[125] NeitherAttorney General v Mak Chuen Hiit26] norUniglobe Telecom (Far
East) Ltd v HKSA,[127] discussed above, were mentioned.

128. The majority stated that the statute’s obpéqirotecting safety in factories and industrial
undertakings “canly be promoted by making the offence in questionafrstrict

liability”.[128] | do not accept that such a geresation is warranted. Clearly, in the context of
industrial safety, there may be sound reasonsdocloding that some offences are absolute, but
the compelling rationale of a halfway house is thatstatutory objectives may well be
attainable by adopting an intermediate basis bflitg in many, if not most, cases.

129. The majority similarly asserted:

“When it comes tcé® public health I:'}>/safety and in order that fewer guilty men mightagse,
it may be necessary, in the public interest, tovairmorally blameless persons if ‘blameless’
persons refers to people who lankns red[129]

130. And again:

“To ensure compliance with the Ordinance and thguiRtion, it is necessary to treat the offe
in question as an offence of absolute liability #mat ‘honest and reasonable belaheit an
erroneous one’ is not a valid defence. The possitiwiction of a blameless person, a person
who does not have the necessagns reado commit a criminal offence, is not a relevant
concern.”[130]

131. The suggestion that it is acceptable to carkoneless persons as the price of securing
conviction of the guilty is unpalatable, especiallthe means exist to avoid such a lamentable
outcome.

132. At one stage, the majority suggested thati#fience might be applicable in limited
circumstances, stating:

“...the common law defence of honest and reasomalsaken belief, ... even if arguable, only
applies when the act or omission complained oteslaot to the intrinsic nefarious character of



an article or equipment over which a defendzant have no control, either personally, or thrc
an agent or a servant. The gondola does not fi#limsuch a category.”[131]

133. As it stands, it is a mystifying statementvdtuld make substantial sense if the word “not”
after “relates” in the send line were deleted. It would then propose thatdefence should or

be available where the defendant is not at fadabse the apparent breach is attributable to an
inherent defect in the equipment over which herftasontrol. That is precisely the kind of
situation catered for by the intermediate defertmvever, with the word “not” in place, the
statement appears to rule out the defence precidedye it has a proper role to play, making it
unclear when, if at all, its operation is envisaged

134. In my view, Stock JA’s approach was soundtartze preferred over that of the majority.
His Lordship held that on a proper constructiomhef statute, the presumptionroéns reehad
been displaced.[132] He turned then to consideithgnghe halfwayouse defence embraced
Fong Chin Yu was applicable to the case at hand and conclumdedt twas not, stating:

“Whether such a halfway house defence is availesldematter of instance-specific statutory
construction, with keen regard to the words useatitha subject matter. In the present instance,
the words used and the context do not in my judgrakkow of such a defence. The words used
impose a non-delegable duty. To point to the neglg of others (in this case the competent
person appointed by the owner) is to do no more tbaontend that the duty is delegable.”[133]

135. In the court below in the present case, Deputlge Line excluded “the so-called common
law defence” in the present case on the broad HasiShun Takad confirmed its

inapplicability “to safety legislation”.[134] Fohé reasons given above, that suggestion cannot
be supported.

J.6 The alternatives available under Hong Kong law

136. The foregoing analysis leads to the concluthah as a matter of general Hong Kong law,
four possibilities exist regarding the mental regoient attaching to any particular statutory
offence or to any particular external element sfautory offence. It may require proofroens
rea (the first alternative referred to in Section bab) or, where the presumptionroénsrea is
displaced, it may recognize an intermediate deferieere the accused proves an exculpatory
honest and reasonable belief on a balance of pildlzs(the third alternative); or the defences
available to the accused may be limited to thogeessly provided by the statute (the fourth
alternative) or, finally, it may be an offence tisalute liability (the fifth alternative).

137. There is no class of “safety legislation” offe which automatically excludes the third
alternative. In so far 88KSAR v Hyundai Engineering Construction Co[18b] andHKSAR v
Shun Tak Properties L{d 36] held to the contrary, they were wrongly diecl. The decision of
the Judge in the court below was erroneous tokkbesktent.

K. Deciding among the alternatives

138. I turn then to examine how the choice is madeng the alternatives. Starting with the



presumption ofnensrea, one first asks: is the presumption displadiexd?s, the next question

is: By which alternative is it displaced? Someha tonsiderations and factors which may assist
in answering those two questions are discussedvbélds obviously not intended to suggest

the matters mentioned below are in any way exhaisti

K.1 Considerations relevant to whether the presionps displaced

139. As Lord Scarman emphasised, the presumptiareat red’can be displaced only if this is
clearly or by necessary implication the effecthad statute”.[137]

140. The first consideration is therefore the $tatulanguage. The text may be crucial. As n
above, the statute may employ adverbs like “knolyingr “negligently”; or it may use verbs or
nouns which may or may not have connotations ofr@mess or intent on the defendant’s part.
Thus, thanens reaconnotations of “possession” were discussdd inWarne){138] and inHe
Kaw Teh v The Que,[139] Gibbs J held that “import” does not cariy @wn connotation of
knowledge or intention.

141. The nature and subject-matter of the offemeakso of great importance in deciding
whethemens reas required. The more serious the offence in tesfysenalty and social
obloquy, the less likely it is that the presumptwafi be held to have been supplanted.[140] One
should be slow to attribute to the legislatureititention of inflicting severe punishment and
stigmatising a person as a serious criminal urtiess proved to have acted with a guilty mind.
There are of course exceptions involving serio@isnales where the presumption has been held
to have been displaced in favour of the third, flowr fifth alternatives, discussed below.

142. There is generally less need to feel inhibétiedut overriding the presumption in relation to
what may compendiously be called “regulatory offssic Lord Reid gave some examples of
such offences which, in the English context, weslel o impose absolute liability :

“... there is a long line of cases in which it lh@en held with regard to less serious offences that
absence omens reavas no defence. Typical examples are offencesn@ipublic health =,
licensing and industrial legislation. If a pers@tssup as say a butcher, a publican, or a
manufacturer and exposes unsound meat for sase|lsrdrink to a drunk man, or certain parts

of his factory are unsafe, it is no defence thatdwdd not by the exercise of reasonable care
have known or discovered that the meat was unsaurttat the man was drunk or that his
premises were unsafe.”[141]

Where a halfway house option exists, displacemktiteopresumption might well lead to such
offences being dealt with on an intermediate basigbility instead.

143. The legislative purpose is obviously importdfinin the light of the nature and subject-
matter of the offence, construing the provisiometguire fullmens reavould make successful
prosecution so unlikely that the statutory objezgiwould be frustrated, this must be given
weight. Where this is a legitimate consideratitw, tesponse should often be to consider
whether the adoption of an intermediate basisatiility accords with the true legislative



intention.

144. Having considered the statutory language amnggse broadly, as indicated above, the
conclusion may be in favour of the first alternatithat is, that the presumptionméns reahas
not been displaced and that proohwdns reas required. If the presumption is overridden, one
goes on to consider the other alternatives. lbrssenient to begin by discussing factors which
may favour either absolute liability (the fifth @thative) or the defence approach (the third
alternative), before looking at the effect of staty defences (the fourth alternative) on those
other alternatives.

L. Absolute liability

145. As Lord Diplock reminds us, the court may sbmes “feel driven to infer an intention of
Parliament” to impose absolute liability notwithstéiing the potentially Draconian consequer
but “such an inference is not lightly to be drayji¥2] This is all the more so where the
possibility of construing the enactment as impgrtam intermediate basis of liability exists.

L.1 “Quasi-criminal” offences

146. The view is taken in some of the decided ctesst is acceptable as a matter of policy to
impose absolute liability in relation to regulatafyences even if this causes some injustice.
Such offences were, for example, described by Dasz Jare not criminal in any real sense, but
acts which in the public interest are prohibitedema penalty”.[143] And iTolsonWills J
suggested:

“There is nothing that need shock any mind in thgnpent of a small pecuniary penalty by a
person who has unwittingly done something detrimleiotthe public interest.”[144]

147. Having listed the typical examples noted abbwved Reid inWarnercontinued:

“... it is no defence that he could not by the eisar of reasonable care have known or
discovered that the meat was unsound, or that Hrewas drunk or that his premises were
unsafe. He must take the risk and when it is faimadl the statutory prohibition or requirement
has been infringed he must pay the penalty. Thigwedl seem unjust, but it is a comparatively
minor injustice and there is good reason for iafisrding some protection to his customers or
servants or to the public at large. ... These ahg quasi-criminal offences and it does not really
offend the ordinary man's sense of justice thatatguilt is not of the essence of the
offence.”[145]

148. While the impact of a conviction for such dfece is comparatively slight, the regulatory
nature of an offence is, in my view, not in itsgl§ufficient basis for imposing absolute liability,
particularly where a middle course exists. It reman principle objectionable for someone who
behaved honestly, reasonably and without sociahéorthiness nevertheless to suffer
conviction of a criminal offence.



L.2 The Lim Chin Aik principle supplemented

149. Even though the offence may be minor, it essary to justify the imposition of absolute
liability on the basis that this serves somseful purpose. This important principle was laiadvd
by the Privy Council irim Chin Aik v The QuegM6] where Lord Evershed (referring to
absolute liability as “strict liability”) stated:

“But it is not enough in their Lordships’ opinionenely to label the statute as one dealing with a
grave social evil and from that to infer that gthability was intended. It is pertinent also to
inquire whether putting the defendant under shadtlity will assist in the enforcement of the
regulations. That means that there must be songeti@rcan do, directly or indirectly, by
supervision or inspection, by improvement of hisibass methods or by exhorting those whom
he may be expected to influence or control, whidhpwomote the observance of the
regulations. Unless this is so, there is no reas@enalising him, and it cannot be inferred that
the legislature imposed strict liability merelyarder to find a luckless victim.”[147]

150. This has been widely adopted.[148Eammon Lord Scarman stateddain using the teri
“strict liability” for what | have been calling “aolute liability”):

“Where it can be shown that the imposition of $tieility would result in the prosecution and
conviction of a class of persons whose conductctoat in any way affect the observance of the
law, their Lordships consider that, even wherestiag¢ute is dealing with a grave social evil, s
liability is not likely to be intended.” [149]

151.Lim Chin Aik like Gammonare Privy Council decisions arrived at in the Esfgtontext
with no consideration of any halfway house. Givea possibility of an intermediate basis of
liability offered by the third alternative in Ho{png, the principle enunciated by Lord
Evershed and Lord Scarman should be supplementad hgditional condition: before
concluding that the offence is one of absoluteliighthe court should first determine whether
the statutory purpose can sufficiently be met bystaing the statute as creating an offence
subject to the intermediate defence. Absolutelligtshould only be resorted to if the answer is
in the negative.

L.3 Situations when absolute liability might be iosed

152. Two situations come to mind (others may obsiipexist) where absolute liability might in
principle be imposed in accordance with the prilecgtated ir.im Chin Aik supplemented as
suggested above.

153. The first is where the law does not considerdonduct in question to be essential or even
necessarily acceptable from a societal point ofrviehese are situations where the policy of the
law is that the persons concerned can properlggeired to abstain from such conduct unless
the conditions which would render it lawful and egtable are unmistakeably established. If
such persons go ahead with such conduct anywaydiheo at their peril should it turn out that,
contrary to whatever they may have actually bellever even reasonably believed — the



circumstances render their conduct criminal. Thetyaaitheir own peril.

154. An obvious example involves men having sexualcourse with under-aged girls, an area
where absolute liability has been imposed in mamigglictions even though the offence is
serious and carries severe penalties. As BokhatyCénan PJJ put it iSo Wai Lun v
HKSAF:[150]

“The deterrent effect of the criminal law is nonfioed to deterring people from doing what
they know is unlawful. It also encourages thenat@tcare to avoid what may be unlawful. This
idea is captured in the expression, used iNibise Control Authority v Step In L(d005) 8
HKCFAR 113at p 120H, ‘steer well away from the line betwésgality and illegality’. In the
context of s 124, care to avoid what may be unlawfa steering well away from the line
between legality and illegality would add mategiath the protection for young girls which the
section provides.”

155. InHe Kaw Teh v The Quegt51] Brennan J put the point in this way:

“It requires clear language before it can be daéd & statute provides for a person to do or to
abstain from doing something at his peril and t&enam criminally liable if his conduct turns
out to be prohibited because of circumstancesthiaatperson did not know or because of results
that he could not foresee. However grave the me$atiwhich a statute is aimed may be, the
presumption is that the statute does not imposeimal liability withoutmens reaunless the
purpose of the statute is not merely to deter agrefrom engaging in prohibited conduct but to
compel him to take preventive measures to avoigtssibility that, without deliberate conduct
on his part, the external elements of the offenightroccur. A statute is not so construed unless
effective precautions can be taken to avoid theipdgy of the occurrence of the external
elements of the offence.”

156. A second class of cases where absolute tiahlay have a justifiable utility involves the
statutory imposition of a duty on a person (whiciyrbe a corporate body) where the condu
task which is the subject of the duty is in praztli&ely to be carried out by someone else, such
as an employee or a contractor. Such situationsamgnonplace in factories and other
workplaces where the legislation places the duttherowner of the enterprise or the employer
concerned. For convenience | shall simply spedkhef employer”.

157. To construe the offence-creating provisiosuoh a situation as requiring proofroéns rea
may make little sense. The job having been assigmad employee or contracted out, the
employer may truthfully know nothing about the coadand circumstances constituting the
breach. The intermediate defence may not be entmuggcure the statutory purpose. The
employer may plausibly say that he took all reabtaeare to entrust the task to a competent
employee or specialist contractor and honestlyraadonably believed that the duty was being
properly discharged.

158. The justifiable effect of imposing absolutgbliity in such cases is that it makes it
insufficient for the employer passively to asserhanest and reasonable belief. It promotes
proactive management and diligent supervision srphirt to see that the duty is in fact being



properly discharged. If the employer knows thawilebe held to account, even without actual
fault on his part, if his contractor or employeslick or careless or incompetent on the job, he
has every incentive to make sure that the jobapgnly done and to replace contractors or
employees who are not up to the task.

159. Devlin J explains this policy as follows:

“Thus a man may be made responsible for the adissafervants, or even for defects in his
business arrangements, because it can fairly belsat by such sanctions citizens are induct
keep themselves and their organizations up to god&.mlthough, in one sense, the citizen is
being punished for the sins of others, it can he theat, if he had been more alert to see that the
law was observed, the sin might not have been cteuniii[152]

M. The intermediate basis of liability

160. Regulatory offences do not as a rule invotwadeict falling within the first of the
aforementioned categories where absolute lialitiy be justified. The conduct being regule
generally forms an essential part of social lifde- provision of food and drink, the operation of
machinery, working on construction sites, sellifigmaceuticals and so forth. The policy of
law is not to say: “Proceed with these activitiegaur peril”, but to say: “When doing these
things, you must meet proper standards aimed atqting @ public health = safety and
well-being”.

161. Nevertheless, many regulatory offences mawitin the second category discussed in
the preceding Section. The legislative policy uhdeg the reglatory offence may justifiably k
to require diligent proactive management or sugéraion the part of the person subjected t
duty. But in other cases, the policies underlyiegulatory offences are likely to be best refle
by construing the offences as falling within thedralternative, founding liability on the
absence of due diligence or the absence of hondstasonable belief. Absolute liability in
such cases is likely to serve no additional purpadsiée carrying the disadvantages discussed
above.

162. It follows that where the presumptiomeénsrea is held to have been displaced the court
should regard the third alternative as applicabless the conclusion that the legislative intent
requires absolute liability to be imposed is coripgl

N. Exclusionary statutory defent

163. The effect of any statutory defences apple#abthe offence charged is obviously
important where the presumptionraéns reaelating to the offence-creating provision is
displaced. This has been discussed in Sectionthijudgment and can be briefly dealt with
here.

164. The key question is whether the statutoryraefeproperly construed, is inconsistent with
the availability of the third alternative. If sajlg the statutory defence can be relied on. As
discussed abov@plsonillustrates the situation where the statutory deéeis not inconsistent,



covering different facts and being wider than teédce of honest and reasonable belief.

165. On the other hand, as Lord Steyn points egtjan 6 of the Sexual Offences Act 1956
provides an example of legislation where the stayudefence does exclude by necessary
implication any more general defence of honestraadonable belief. Thus, by section 6(1) it is
an offence for a man to have awniful sexual intercourse with a girl under the afsixteen. Bu
section 6(3) — the “young man’s defence” — provides

“A man is not guilty of an offence under this sentbecause he has unlawful sexual intercourse
with a girl under the age of sixteen, if he is unithe age of twenty-four and has not previously
been charged with a like offen@nd he believes her to be of the age of sixte@ver and has
reasonable cause for the belief

166. The italicised words overlap the common lavedee. The legislature was necessarily
implying that it is not enough for an accused sinplsay that he honestly and reasonably
believed that the girl was over 16. He has addiligrio show that he was under 24 at the time.
The common law defence is excluded in favour dhtusory defence which imposes further
requirements.

O. The principles applied to the section 54(1) wétes in this case
0.1 The presumption displaced

167. The relevant PHMSO provisions are set outictiBn B of this judgment. Mr Gerard
McCoy SC,[153] accepts that the presumptiomehs redhas been displaced in relation to
section 54(1). In my view, that concession is atityemade. The provision is silent as to any
mental requirement but the nature of the offensaich that a prosecutor will very rarely be in a
position to prove that the seller knew of a drug$itness. The legislative purpose of protecting
the public from being sold unfit drugs would tende defeated if section 54(1) were construed
to require proof ofnens redn respect of the unfitness. It is therefore nsagsto consider what
alternative basis of liability was intended.

0.2 The issues in respect of section 54(1)

168. Mr McCoy'’s contention is that section 54(1¢skl be read as importing the third
alternative, giving the appellants a defence if/thee able to prove on a balance of probabilities
that they honestly and reasonably believed thaethvas nothing wrong with the medicine
prescribed. Since Deputy Judge Line wrongly exdiutiés defence and held that section 54(1)
was an absolute offence, Mr McCoy contends thattim¥ictions cannot stand and that they
should either be quashed or a retrial ordered &tttie third alternative can be explored.

169. The contest has been between the third alieer@ontended for by Mr McCoy and the
fourth alternative advocated by Mr Kevin Zervos [864] The question in particular is whether
the defences available to the appellants are cedfio those contained in sections 70 and 71 of
the PHMSO. In either case, the factual questiavhisther on the material before the Court, the
appellants come within, or may arguably come withihichever defence is available, so as to



justify quashing the convictions or ordeg a retrial. Obviously if in law no defences avhgm
or if there is factually no real prospect of engaga defence, the appeals must be dismissed.

0.3 Are sections 70 and 71 available statutoryruefg?

170. A preliminary argument advanced by Mr McCothigt sections 70 and 71 should, for
several reasons, not be treated as available at all

171. Section 70 is somewhat unusual since it gavésfendant a defence if he proves that his
contravention was due to the act or default of satertified thrd person (as well as proving |
own due diligence, to which | shall return). Mr MmCsubmits that this casts the defendant in
the role of a prosecutor who must prove the thespn’s fault beyond reasonable doubt.
Section 70 makes this clear, he argues, by prayitfiat if the defendant proves the fault of the
third person “that other person may be convictethefoffence”. Mr McCoy’s proposition is tt
by placing a burden on the accused to prove angattuy fact beyond reasonable doubt in
order to escape conviction, section 70 is uncartgiital on various grounds. It therefore cannot
form part of any third alternative.

172. 1 do not accept that argument since in my yidwZervos is right when he submits that
properly construed, section 70 does not imposea@eouo prove the third person’s fault beyond
reasonable doubt.

173. Section 70’s principal aim is to provide aatefe. It does this by requiring the accused to
prove not merely the fault of the third person #lsb “that he has used all due diligence to
secure that the provisions in question were cordpligh”. The standard of proof for that sec«
limb is plainly the balance of probabilities andsitmost implausible that a different standard of
proof is intended to apply to the first limb of whs a single defence. The provision that “if,
after the contravention has been proved, the aiglafendant proves that the contravention
due to the act or default of that other person dtiaér person may be convicted of the offence”
tells against Mr McCoy'’s submission. As Mr Zervasmis out, the word “may” shows that the
magistrate is permitted to, but need not, conwietthird person. He makes his chaadter he is
satisfied that “the original defendant proves thatcontravention was due to the act or default
of that other person”. It is therefore envisageat the magistrate may find that a defendant has
discharged his burden on a balance of probabilitigentertain a reasonable doubt as to the
criminal liability of the third person and so dedito convict him.

174. Mr McCoy also suggests that sections 70 angh@dlild not be regarded as constituting the
third alternative because of the narrowness oicditfy of bringing oneself within their terms. |
reject that submission firstly because | do noeattis construction of the relevant
requirements of those defences and, more impoytdregtause the narrowness of available
defences is quite beside the point in the presamegt. These matters can be briefly dealt with.

175. It was submitted that section 70 becomesalista dead-letter whenever the original
defendant is charged (as in the present case}meand of the six-month limitation period for
summary offences imposed bgction 260f theMagistrates Ordinandd55] It was argued tha
like limitation period must also avail the thirdrpen (potentially Christo in the present case) so




that the appellants would have been out of tintkeaf/ had sought to rely aection 7y laying

an information against Christo. In my view, thagamnent is unwarranted. As stated above,
section 7Cfunctions primarily as a defence and expressitytlesthe original defendant to bring
the third person before the court on giving tophasecution not less than 3 clear days’ notice. It
does so as primary legislation dealing with a dpedefence and is not cut down by the general
provisions of theMagistrates Ordinancdf delay in bringing the third party before theuct

means that conviction of the third person wouldibair, the magistrate’s only proper course
might be to decline to convict. The availabilitytbe statutory defence to the original defendant
is unaffected.

176. In relation teection 71 Mr McCoy sought to argue that the requirement tina substance
sold by the defendant be in “the same state as Wegmrchased it” renders the defence
virtually nugatory since even opening the CM 10mg/bottle delivered by the pplier change
“the state” of that substance and rules out therdsf. That argument is unwarranted and based
on a misreading d¥lilk Marketing Board v Ha[lL56] where milk was held no longer to be in
same state as when purchased, not merely becauserttainer had been opened, but because
the buyer had gone on to pasteurise the milk. Mb shange of state arises here.

177. But more importantly, whether a statutory deéeis narrow or wide, or easy or difficult to
invoke, is nothing to the point. The question istter, on its true construction, the statutory
defence is inconsistent with the concurrent avditglat common law of the intermediate
defence. The “young-man’s defence” may no douhtdmsidered unattainably narrow by male
accused persons aged 24 and above, but it demimsdtinat the statutory intention is clearly to
exclude the intermediate defence.

0.4 Aresections 7®r 71 inconsistent with the third alternative?

178. As noted above,[157] the appellants’ caskatthey are not responsible for the
contamination which they say must have taken ptatere delivery to them by Christo, a long-
standing and trusted supplier on whom they areledtio rely. Bothsections 7@nd71 cater for
precisely such a case. In my view, they overlapyahd by necessary implication exclude, the
common law intermediate defence represented bihtitealternative.

179.Section 7Gallows the appellants a defence if they can shatthe contravention gkctior
54(1)was due to the act or default of Chriatad if they can further prove that they used all due
diligence to secure thaection 54(1was complied with. It is true that decided casest.58]
where “due diligence” defences have been distifgpaddrom defences based on “mistaken but
honest and reasonable belief”. | accept that tineets are distinct and may in certain
circumstances operate differently, but their agglan involves an overlap sufficient to indicate
an exclusionary legislative intent for present psgs. Thus, whesection 7(0requires the
accused to prove that he has used all due diligensecure compliance witlection 54(1,)it

can only mean that the accused must, by takinga#ionable steps, arrive at the situation wl
when making the sale, he honestly and reasonabvbe that the medicine is fit for use by
man. Because the legislature has imposed additieqalrements before the statutory defence
can operate — that the third person be broughtrédiie court and that the contravention be
proved to be due to his act or default — this shihasinvoking the third alternative without



satisfying those additional conditions cannot sewea defence teection 54(1).

180. The same appliesgection 711t is a defence which is especially apposite whasan the
present case, the defendant says: “I bought it aeputable supplier and was entitled to rely
on his warranty that the substance which | subsgfusold was fit for human use”. That is
precisely what the appellants are saying in thegrecase.

181.Section 7lestablishes a practical defence. It provides[15&4;
“... a name or description entered in an invoicaldhe deemed to be a written warranty that the

article or substance to whithe entry refers can be sold ... under that nangescription by an
person without contravening any of the provisiohths Part [includingsection 54(1) @ @€

182. Accordingly, in aection 54(1rase like the present, provided that the procédura
requirements[160] laid down [®ection 7lare met and assuming that the substance in goestio
can lawfully be sold under the name used,[161p@fendant has a defence if (i) he proesithe
invoice which refers to the medicine which was satd found to be unfit, thus establishing the
deemed warranty of fithess by the supplier; (iijpheves “that he had no reason to believe at the
time of the commission of the alleged offence thatas [otherwise than fit for use by man]”;

and (iii) that the substance sold “was then indhmme state as when he purchased it.”

183. Condition (ii) clearly overlaps substantiaMith the third alternative. In stipulating the
additional conditions, particularly the requiremeht written warranty from the supplier
deemed to be given by an invoice describing thelgao question and the requirement that the
goods remain in the same state at the time of gadegislative intent plainly is to regard an
honest and reasonable belief that the medicinefitvi@as human use as insufficient.

184. It follows that on the true constructionsefction 54(1)(g)the presumption ahens reas
displaced, and where tlaetus reusof selling contaminated medicine is proved, thi on
defences available are the statutory defencesioedtansections 7@nd71.

0.5 Can the statutory defences be made out fagtuall

185. Mr McCoy invited the Court to regard all thedings of the Magistrate as having been
vitiated by his erroneous conclusion that the cmmtation had been deliberate. | do not cons
that justified. It has not been suggested that Adarany errors in making the primary findings.
As pointed out above, the Magistrate’s mistakeehe unwarranted inferences he drew on the
basis of those findings. The Court is therefore ablconsider those findings in deciding whe
the appellants come within the statutory defenoeksifanot, whether it should order a retrial for
the 1st appellant to allow him to raise those defen

186. Before looking at the position common to bapipellants, a point relating to the 2nd

appellant alone should be dealt with. It was a fpibiat arose from questions from the Bench,
namely, whether there was a proper basis for trgdhie 2nd appellant as someone who had
“sold” the contaminated medicine for the purposessation 54(1)The facts were not evident
from the Magistrate’s findings but the Court wapied with a transcript of the 2nd appellal



evidence with the consent of the parties. Havings@ered the transcript, the factual position is
clear. There wade factoa separation between the provision of the 1stl&gyis medical

services and the provision and sale of the medgmescribed. After the patient’s consultation,
the 1st appellant would write a prescription anda separate part of the clinic, the 2nd appellant
would fill the prescription and transfer the medeto the patient (or the children’s parents or
guardians in this case) for payment. It cannomynview, be doubted that she comes within
section 73s a person who sold the medicine as the servagent of the 1st appellant. Both
appellants are therefore deemedsbytion 730 have performed the act of selling ungection

94(1)(a).

187. There was some discussion as to whether iharey social utility in imposing liability on
person in the 2nd appellant’s position, actingraassistant in a doctor’s clinic. In my view such
utility clearly exists. The self-evident policytis promoteQZI public health 5 and safety by
imposing a regime of diligence and care to avopb$ting medicines which are unfit for use.
Doctors will commonly rely on their nurses or ctial assistants to place orders for medicines
kept in stock, to prepare them for use and to dispehem to patients. Doctors are seldom if
ever likely to be concerned in ensuring that theliciees delivered properly match those
ordered; that they come from reputable sourcesaemgroperly prepared for use by patients.
The imposition of such liability promotes carefaralling of the medicines by the assistant and
diligent supervision by the doctor.

188. In my view, perhaps unsurprisingly siseetions 7@nd71 were never invoked below,
there is no basis for thinking that the appellamesable to discharge the burden of bringing
themselves within either of the statutory deferaethat the 1st appellant has any reasonable
prospect of doing on any retrial.

189. Two factual assertions are central to the ligope’ case: (i) that the CM 10mg/5ml
delivered in the 3.6 litre bottles from which theadlitine prescribed originated were supplied by
Christo; and (i) that the contaminant was notddtrced at the clinic but must have been
introduced on Christo’s watch. Moreover, for thé dgpellant to rely osection 71on any

retrial, he would have to produce an invoice issope€hristo covering the CM 10mg/5ml sold,
in order to meet the requirement of a written watryaof fitness.

190. The appellants do not come close to proviogdhmatters. First, as to whether the drug
came from Christo:

(a) Christo’s labels carry Christo’s name; are aotd red, white and green; and state the
registration number for the drugs concerned. Howetie labels on the four 3.6 litre bottles do
not mention Christo; are white in colour; and stadeegistration number.

(b) Three invoices issued by Christo produced leylit appellant were dated 18 June 2005, 21
September 2005 and 9 November 2005 respectivelg.Weve for four and one was for five 3.6
litre bottles of “Antimine Forte syrup”. The Magiate found, based on the evidence, that such
syrup was a pharmaceutical product registered lnstohcontaining Chloropheniramine at a
concentration of 4mg/5ml. An exhibit[162] consistiof a printout dated 6 September 2006 of
an online search of the Department of Health’sdfdRegistered Pharmaceuticals additionally



listed “Antimine Syrup” (without the word “Fortetyith a different registration number in
Christo’s name at a concentration of 2.5mg/5ml.

(c) The Magistrate found that those three invoa@sot relate to the four 3.6 litre bottles of (
10mg/5ml from which the medicine sold was saiddweehoriginated. That finding is well
supported and eliminates reliancesattion 71The invoices, referring to “Antimine Forte
Syrup” obviously do not match the labels on the foottles which describe their contents as
“Chloropheniramine Maleate 10mg/5ml”. As the existe of different registration numbers for
the syrup at concentrations of 4mg/5ml and at 2/5mbindicate, the drug at a concentration of
10mg/5ml is for relevant purposes a different medicMoreover, as the Magistrate found, the
frequency of ordering indicated by the three inesisuggests a consumption rate of four or five
3.6 litre bottles every three months or so. Theitagice was dated 9 November 2005 whereas
the sales for which the appellants were chargedroed between 16 August 2006 and 4
September 2006, some eight months later. The Matg& inference that the drugs supplied
under the three invoices would have been “usedelpbefore” the relevant sales is therefore
justified.

191. It must follow that it cannot be shown thati€io was responsible for the contamination.
The evidence is in any case against such a conalusiwas formally admitted that there was
contaminant in any of the four 3.6 litre bott#sCM 10mg/5ml. It was also found that there \
no contaminant in the 500 ml vessel into which@hé 10mg/5ml was decanted to be used for
filling the four small bottles provided to the gatts. Yet the four small bottles were found to
contain 43%, 11%, 11% and 1% of the contaminame@ssely. This evidence justifies the
inference that the contamination occurred at thecchnd not further up the supply chain,
removing any basis forsection 70defence.

192. Since the only defences open to the appeléastaot factually available, the appeal against
thesection 54(1ronvictions must be dismissed.

P. The offence undeegulation 36(1)

193. It is not in dispute that the four 3.6 litrettles of CM 10mg/5ml were not registered with
the Pharmacies and Poisons Board. Nor can it Ipeitgid that they were in the 1st appellant’s
possession at his clinic for the purposes of Sdie.conditions of liability imegulation 36(1)

were therefore satisfied and to escape liabilieyxkt appellant had to rely oegulation 36(1C)
and to show “that he did not know and could nohwéasonable diligence have discovered” the
lack of registration.

194. It is clear, to the extent if any that it diff from the common law inteediate defence, th
this statutory defence is inconsistent with thectwrent availability of the third alternative. The
contrary was not argued.

195. The Judge and the Magistrate both held tleat $h appellant was unable to satisfy the
second ofeqgulation 36(1C)’'¥wo requirements. Even assuming that he did notkimat the
CM 10mg/5ml was unregistered, there was no basisuggesting that the 1st appellant could




not with reasonable diligence have discovered #ieidncy.

196. In my view, those decisions were correct. difggiment advanced in purported answer to
the charge was essentially that since Christo wapu@able, long-standing and trusted supplier,
the 1st appellant was entitled to assume that theleoeen due registration with the Board.
Quite apart from the factual difficulty it facesxamely, that the four bottles concerned were
found not to have been supplied by Christo — tigaraent does not confront the second
condition of the regulation. Merely to assert atitment to assume due registration does not
amount to showing that the 1st appellant couldwitit reasonable diligence have discovered its
absence. It is clear that the discoveoyld have been made with reasonable diligence.
Inspecting the label would have shown that there maaregistration number, a fact that ought at
least to have raised suspicions. An inquiry ofDlepartment of Health or a visit to its website
would have provided the necessary information. Eweeeeding on the assumption that Christo
had supplied the drugs, an inquiry of Christo wduwdgte revealed that it had no registration for
CM 10mg/5ml (as opposed to “Antimine Forte syrupigfoml).

197. It follows that the appeal against convictimerregulation 36(1)nust also be dismissed.

Q. Conclusions
198. My conclusions may be summarised as follows:

(a) Although I would affirm the convictions on difent grounds, the Judge was wrong to hold,
following the Court of Appeal’s decision HKSAR v Shun Tak Properties [[i63] that the
common law defence of honest and reasonable helnfver available where the offence
charged involves safety legislation.

(b) The proper starting-point for ascertaining thental requirements of any statutory offence or
any external element of such an offence is to pnestinat the prosecution must pravens rea

in respect thereof. That presumption may be digplaxpressly or by necessary implication.

is not displaced, theens reaequirement persists.

(c) If the presumption is displaced, three possiltiiernatives arise under Hong Kong law,
namely whether the legislative intent is:

(i) to allow a defence if the defendant can promdlee balance of probabilities that the
prohibited act was done in the honest and reaseraief that the circumstances were such
that, if true, he would not be guilty of the offenghe third alternative); or

(i) to confine the defences open to the accusedlation to his mental state to the statutory
defences expressly provided for in relation todffence charged (the fourth alternative); or,

(i) to make the offence one of absolute liabikty that the prosecution succeeds if the accused
is proved to have performed or brought aboutatttes reusregardless of his state of mind (the
fifth alternative).



(d) In the present case, the presumptiomehs reas displaced in relation teection 54(1)(a)’s
requirement that the medicine sold be unfit for hunrase. The offence comes within the fourth
alternative since the legislative intent is to eoeafthe defences available to those contained in
sections 7@nd71 of the PHMSO, such defences being inconsistett thiZ concurrent
availability of the third alternative.

(e) The appellants have not brought themselvesd#igtwithin either of those sections and the
1st appellant has no reasonable prospects of lbilego do so even if given an opportunity to
attempt this on a retrial.

() Prima facie liability is plainly established derregulation 36(1and the 1st appellant cannot
establish a defence undegulation 36(1Cas he is unable to show that he could not have
discovered with reasonable diligence that the Clkhd@ml in his possession had not duly been
registered.

199. | would accordingly dismiss the appeals.
Mr Justice Litton NPJ :
200. | agree that the appeals fail and must beigsad.

Thesection 54(1)(adffences

201. Where a statute creates an offence, the irggrisdof that offence are to be found within the
four corners of the statute. And where the stgtugéscribes in express terms the elements of a
defence to the charge - as it does heseiiions 7@nd71 of the €@ Public Health and

Municipal Services Ordinance &, Cap. 132-it leaves little room for implying the existence

a common law defence. At the end of the day iingply a matter of statutory construction.

202. In construing legislation, it is unhelpfulrtake sweeping generalizations as if offences
under4@ public health &, licensing and industrial undertaking legislatfaf into a special
class which require the imposition of absoluteiligh This is to make far too much of Lord
Reid’s remark irR v Warne{1969] 2 AC 256at 271 Hwhere he said:

“...there is a long line of cases in which it hasrbleld with regard to less serious offences that
absence omens reavas no defence. Typical examples are offencesn@ipublic health =,
licensing and industrial legislation. If a pers@tssup as say a butcher, a publican, or a
manufacturer and exposes unsound meat for sase|lsrdrink to a drunk man or certain part:

his factory are unsafe, it is no defence that hédcoot by the exercise of reasonable care have
known or discovered that the meat was unsoundhatrthe man was drunk or that his premises
were unsafe.”

203. Lord Reid was there simply giving examplesvbére, under the relevant legislation,
properly construed, that was the result.

204. In the court below the deputy judge refercelKSAR v Shun Tak Properties L&D09] 3



HKLRD 299 and said that the Court of Appeal had held theaé‘the so-called common law
defence had no application to safety legislatiditiis statement is far too broad.

205. The legislation there concerned wasHhetories and Industrial Undertakings (Suspended
Working Platforms) Regulatiomade under thEactories and Industrial Undertakings
Ordinance Cap. 59 The charge was against the owner of a gondolahah Tak Centre) for
failing to ensure that the gondola (used for cagypersons) was properly maintained, contrary
to Reg. 4(e). The fact that the gondola had not Ipeeperly maintained was proved beyond
doubt. But the owner of the building (and of thendola) said: “The duty of proper maintenance
had been delegated to competent maintenance ctumgiawe reasonably believed that they had
done their job properly; hence we are not liabkeSsuming that the owner’s belief was credible,
the question for the court was simply this: Upgr@per construction of the statute, was the

of proper maintenance delegable?

206. Under Reg. 4(e) the duty of ensuring propentaaance fell on the “owner”. That word is
broadly defined in Reg. 3 to comprise a large aategf persons, including overseers, foremen
etc, in relation to whom the question of delegatbthe duty of maintenance could not possibly
arise. It is therefore clear that the legislatwnt in Reg. 4 was to impose absolute liabilitiye
result iNnHKSAR v Shun Tak Properties lisdko be reached by a proper construction of the
statutory scheme and not by the fact that thetstatancerned was “safety legislation”. That
much is clear from Stock JA’s judgment, whose appinhads much to be preferred to the wider
generalizations in the joint judgment of Stuart-M®¥P and Yeung JA.

207. Here we are concerned with charges uadel(1)(a)of the 48 Public Health and

Municipal Services Ordinance B, Cap. 132for selling drugs unfit for human consumption.
2nd appellant was the servant and agent of theplsllantSection 73rovides that “every
person shall be deemed to sell.....any.....drug folbysaan, who sells.....such.....drug either
on his own account or as the servant or agentraesather person, and, where such person
servant or agent of some other person, such o#reop shall.....bender the same liability as
he had himself sold.....such.....drug”.

208. It is perfectly clear on the facts of thise#sat, on 4 September 2006, the 2nd appellar
the 1st appellant’s instructions, sold the drugs @silected $230 from the patient’s mother.
Hence they were both guilty as charged.

The offence underegulation 36(1pf thePharmacy and Poisons Reqgulati@sp. 138

209. I have had the advantage of reading in dridkiRb PJ’s judgment on this aspect of the
case. | agree with it and have nothing to add.

Lord Hoffmann NPJ :
210. | agree with the judgment of Mr Justice RibéJ.

Mr Justice Bokhary PJ :



211. The doctor’s appeal is unanimously dismisskitevthe assistant’s appeal is dismissed by a
majority, with myself dissenting.

(Kemal Bokhary) (Patrick Chan) (R AV Ribeiro)
Permanent Judge Permanent Judge Permanent Judge
(Henry Litton) (Lord Hoffmann)
Non-Permanent Judge Non-Permanent Judge

Mr Gerard McCoy SC and Mr Douglas Jones (instrubtetessrs Richards Butler) for the
appellants

Mr Kevin Zervos SC and Ms Vinci Lam (of the Depagimh of Justice) for the respondent
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