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GLOSSARY

Abbreviation Definition
Amici or Petitioners Petitioners for amicus curiae status
Arbitration Rules ICSID Rules of Procedure for Arbitration Proceedings
BGT or Claimant Biwater Gauff (Tanzania) Limited
BIT or Treaty The Agreement between the United Kingdom of Great

Britain and Northern Ireland and the United Republic of
Tanzania for the Promotion and Protection of Investments
of 7 January 1994

Biwater

Biwater International Limited

CIEL

Center for International Environmental Law

City Water or Operating Company

City Water Services Limited
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DAWASA Act The Dar es Salaam Water and Sewerage Authority Act
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EWURA Act Energy and Water Utilities Regulatory Authority Act
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Lease Contract

Water and Sewerage Lease Contract of 19 February 2003
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Operating Company City Water
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POG Contract for the Procurement of Goods of 19 February
2003 between City Water and DAWASA

Project The Dar es Salaam Water Supply and Sanitation Project

Project Contracts Lease Contract, SIPE and POG

PSRC Presidential Parastatal Sector Reform Commission

PwC PricewaterhouseCoopers

Republic or the UROT United Republic of Tanzania

Secretariat
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Abbreviation Definition
SIPE Supply and Installation of Plant and Equipment Contract of
19 February 2003 between City Water and DAWASA
STM Super Doll Trailer Manufacture Co. (T) Limited
STWI Severn Trent Water International
TGNP Tanzania Gender Networking Programme
TIA Tanzanian Investment Act of 1997
TIC Tanzanian Investment Centre
TRA Tanzania Revenue Agency

TRC

TRC Economic Solutions
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CHAPTER L. PARTIES AND GENERAL BACKGROUND TO THE
DISPUTE

1. Parties: The Claimant in this arbitration is Biwater Gauff (Tanzania) Limited, a company
incorporated under the laws of England and Wales on 8 January 2003 and having its
principal place of business at Biwater House, Station Approach, Dorking, Surrey RH4
1TZ, United Kingdom (hereinafter “BGT” or “Claimant”). BGT was represented in these
proceedings by Judith Gill, Matthew Gearing, Hannah Ambrose, Michelle de Kluyver,
Autumn Ellis and Andrew Pullen of Allen & Overy LLP, One New Change, London

EC4M 9QQ, UK.

2. The Respondent in this arbitration is the United Republic of Tanzania (hereinafter the
“Republic” or the “UROT”), which was represented in this arbitration by Julius Mallaba,
Attorney-General’s Chambers, Dar es Salam, Tanzania, Hon. Nimrod E. Mkono MP, Dr.
Wilbert B. Kapinga, Carel Daele and Bart Williams of Mkono & Co., 9" Floor, PPF
Tower, Garden Avenue/Ohio Street, P.O. Box 4369, Dar es Salaam, Tanzania and Jan
Paulsson, D. Brian King, Jonathan J. Gass and Marijn Heemskerk of Freshfields

Bruckhaus Deringer, Strawinskylaan 10, 1077 XZ , Amsterdam, The Netherlands.

3. The Project: In 2003, the Republic was awarded World Bank, African Development Bank
and European Investment Bank funding in the amount of USD 140,000,000 for the purpose
of commissioning a comprehensive program of repairs and upgrades to, and the expansion
of, the Dar es Salaam Water and Sewerage Infrastructure: the Dar es Salaam Water Supply
and Sanitation Project (the “Project”). As a condition of the funding, the Republic was
obliged to appoint a private operator to manage and operate the water and sewerage
system, and carry out some of the works associated with the Project. The Republic

therefore invited tenders for the Project in 2002 (the “Bid Process”).



Biwater International Limited (“Biwater”), a company incorporated under the laws of
England and Wales, and HP Gauff Ingenieure GmbH and Co. KG-JBG (“Gauff”), a
German corporation, submitted a joint tender for the Project and were awarded preferred
bidder status by the Republic in December 2002. Biwater and Gauff incorporated BGT for
the purpose of their investment. Biwater holds 80% of BGT’s shares and Gauff holds the

remaining 20%.

Under the terms of the request for tender, the parties submitting a successful tender were
obliged to incorporate a local Tanzanian operating company to enter into the contracts
associated with the Project (the “Operating Company”). The request for tender also
required that a minimum number of shares in the Operating Company were to be held by a
local Tanzanian company or a Tanzanian national. BGT decided to cooperate in this
respect with Super Doll Trailer Manufacture Co. (T) Limited (“STM”), a company
incorporated in Tanzania. Biwater and Gauff incorporated City Water Services Limited
(“City Water”) under the laws of Tanzania on 17 December 2002, as the Operating
Company. STM subsequently agreed to acquire a minority shareholding in City Water.

BGT holds 51% of the shares in City Water, and STM holds the remaining 49%.

Contracts: City Water, as the Operating Company, entered into three key contracts for the
implementation of the Project with the Dar es Salaam Water and Sewerage Authority

(hereinafter “DAWASA”) on 19 February 2003:

- the Water and Sewerage Lease Contract (the “Lease Contract”);
- the Supply and Installation of Plant and Equipment Contract (“SIPE”); and

- the Contract for the Procurement of Goods (“POG”);

together the “Project Contracts”.



In the Lease Contract, the parties were described as City Water and the Republic, as
represented by DAWASA. With regard to the SIPE and POG Contracts, the parties were

described as City Water and DAWASA, with no express reference to the Republic.

DAWASA is a Tanzanian public corporation, established under the DAWASA Act 1981,
partially repealed by the DAWASA Act 2001. Prior to the handover of operations to City
Water on 1 August 2003 (the “Handover”), DAWASA was responsible for the provision
of water and sewerage services to the residents of Dar es Salaam and the surrounding area.
The existing infrastructure proved to be insufficient to provide adequate services to the
majority of the City’s population. After the Handover from DAWASA, City Water’s role
was to operate the water production, transmission and distribution systems, operate and
maintain the sewerage system, and to build and collect revenue from the customers

receiving these services.

The Lease Contract: Under the Lease Contract, City Water agreed to provide water and
sewerage services on behalf of DAWASA, pursuant to the terms of the Lease Contract, for
a ten year period. City Water also agreed to implement and manage the implementation of
certain capital works associated with the Project, including under Appendix P of the Lease
Contract (“Delegated Capital Works”), the design and expansion of the distribution
network. The services were to be provided within the City of Dar es Salaam and
neighbouring coastal regions as shown on the map attached as Map 1 to Appendix 1 to the
Lease Contract. When the Handover took place, DAWASA passed to City Water all of its
day-to-day activities and City Water took over the operation of the water and sewerage
services within the designated areas. Under the Lease Contract, City Water assumed
certain tariff and rental fee payment obligations to DAWASA and DAWASA in turn

agreed to facilitate City Water’s operations, including:



10.

11.

12.

- by allowing City Water exclusive access to and use of the Assets (as defined in the
Lease Contract) which City Water leased from DAWASA and without interruption
from any other person (Article 1.6 (b)(i));

- by not retaining any other operator to operate the designated water services and by not

operating in any way so as to hinder or conflict with City Water’s operations (Article

1.6 (b)(ii)).

The SIPE & POG Contracts: Under the SIPE, City Water agreed to “design, manufacture,
test, deliver, install, complete and commission” certain plant and equipment, including
pumps, ancillaries, and water meters. Under the POG, City Water agreed to supply potable

water meters.

With regard to the SIPE, the supply part of the contract was subcontracted to BGT and in
turn subcontracted by BGT to Biwater Pty, another Biwater group company. The
installation part of the contract was retained by City Water (although staff from Biwater
Pty were seconded to City Water to perform the installation). Similarly, with regard to the
POG Contract, performance was subcontracted to BGT, and in turn subcontracted by BGT

to Biwater Pty.

Performance Bonds & Guarantees: CRDB Bank Limited (“CRDB”), a bank operating
under the laws of the Republic, provided Performance Bonds to DAWASA on behalf of
City Water in respect of City Water’s performance under the Project Contracts, and
Advanced Payment Bonds in respect of the SIPE and POG Contracts. CRDB received
bank counter-guarantees from Barclays Bank Plc. and Bayerische Hypo-und Vereinsbank
AG, and also from STM, in respect of its liability under the Lease Contract Performance
Bond. Biwater Plc. (BGT’s ultimate parent) and Gauff stood as surety in respect of this

counter-guarantee. CRDB received a separate bank counter-guarantee from the Standard
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Bank of South Africa Limited on behalf of Biwater Pty in respect of the SIPE and POG

Performance and Advance Payment Bonds.

Tanzanian Investment Act: City Water also applied to the Tanzanian Investment Centre
(“TIC”) for a “Certificate of Incentives” under Section 17(1) of the Tanzanian Investment
Act (the “TIA”). City Water was registered with the TIC on 24 June 2003 and was
awarded a Certificate of Incentives dated 15 July 2003. Pursuant to this Certificate, City

Water was entitled to a range of benefits including, inter alia, an exemption from VAT.

The Dispute: Following the Handover, and until the events which took place in May 2005,
and which culminated in the seizure of City Water’s operations on 1 June 2005, City Water
supplied water and sewerage services under the Lease Contract. The nature of this
performance, the problems which were encountered by the parties during this period, and
the discussions which took place with respect to the financial terms of the Lease Contract,

are all in issue in this dispute and are examined in detail later in this Award.'

Between 13 May 2005 and 1 June 2005, a series of events took place which, according to
BGT, constituted breaches by the Republic of its obligations under international and
domestic law. These events are considered in detail later in this Award® but by way of

overview:

- on 13 May 2005, the Minister of Water and Livestock Development (“the Minister”)
purported to terminate the Lease Contract;

- on 16 May 2005, a call was made on the entire amount of the Performance Bond
established by City Water in connection with the Lease Contract;

- on 17 May 2005, DAWASA issued a cure notice for the reinstatement of the

Performance Bond under Article 50.1 of the Lease Contract;

1

2

See Chapter III.
See Chapter IILE.
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- on 24 May 2005, the Tanzania Revenue Authority withdrew a VAT exemption;

- on 25 May 2005, DAWASA issued a Notice to Terminate under Article 51.3 of the
Lease Contract, on the ground of failure to remedy the alleged breach notified in the
cure notice of 17 May 2005; and finally

- on I June 2005, City Water’s senior management were deported, and representatives of
the Republic and DAWASA seized the company’s assets, installed a new management
(representatives of DAWASCO, a newly formed Government entity) and took over

City Water’s business.

According to BGT, these events constitute the expropriation of BGT’s investment and
amount to a breach of the Republic’s international and domestic obligations, in particular
its obligations to grant fair and equitable treatment, not to take unreasonable and
discriminatory measures, the obligation to grant full protection and security to investors

and to guarantee the unrestricted transfer of funds.

BGT bases its case on the Agreement between the United Kingdom of Great Britain and
Northern Ireland and the United Republic of Tanzania for the Promotion and Protection of
Investments signed at Dar es Salaam on 7 January 1994, and entered into force on 2
August 1996 (the “BIT” or the “Treaty”) and also on the TIA, which entered into force on

9 September 1997.
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A. INSTITUTION OF THE PROCEEDINGS
On 5 August 2005, ICSID received a Request for the institution of arbitration proceedings
under the ICSID Convention on behalf of Biwater Gauff (Tanzania) Limited against the

United Republic of Tanzania.

On 11 August 2005, the ICSID Secretariat (the “Secretariat”) transmitted copies of the

Request and of its accompanying documentation to the Republic of Tanzania.

On 17 August 2005, the Secretariat asked BGT to provide more information concerning
the parties’ mutual agreement to submit TIA claims to ICSID arbitration and concerning
certain internal actions necessary to authorise the filing of the Request. BGT answered in

two letters which were transmitted by the Secretariat to the Republic of Tanzania.

In a first letter, dated 23 August 2005, BGT answered that Section 23.2(b) of the TIA
constitutes a unilateral offer to submit a dispute arising under the TIA to ICSID arbitration,
and that no further written consent is required from the Republic. BGT further answered
that, in the alternative, if it was determined that Section 23.2(b) of the TIA does not
constitute a unilateral offer to arbitrate, such consent is constituted by either: (i) the consent
to arbitration which appears in the BIT (Article 8); or (ii) the consent to arbitration which
appears in the Certificate of Incentives delivered to Claimant by the Tanzanian Authorities.
BGT specified that in both cases, its consent to the submission of the dispute to ICSID

arbitration under Section 23.2 of the TIA is constituted by the Request.

In the second letter, dated 1 September 2005, BGT enclosed a document purportedly
proving that it had complied with all necessary actions required to authorise the
commencement of the arbitration proceedings, and a document confirming BGT’s

Counsel’s authority to act on its behalf in this matter.
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By letter of 2 November 2005, in accordance with Article 36 of the ICSID Convention, the
Secretary-General of ICSID registered the Request for Arbitration and, on the same day,
notified the parties of the registration, inviting them to proceed to the constitution of the

Arbitral Tribunal as soon as possible.

On 8 December 2005, the Secretariat took note of the parties’ agreement on the method of
constitution of the Arbitral Tribunal as set out in BGT’s letter of 30 November 2005 and as
confirmed by the Republic in its letter of 8 December 2005. The Secretariat accordingly
informed the parties that the Arbitral Tribunal was to consist of three members, one
appointed by each party and a third arbitrator, who was to be the President of the Tribunal,
to be designated by the two party-appointed arbitrators, all within the time limits set out in
Claimant’s letter of 30 November 2005. The Secretariat further informed the parties that
failing appointment by a party or agreement by the two party-appointed arbitrators on a
President, within the established time limits, either party could request the Secretary-

General of ICSID to make the necessary appointments.

Also on 8 December 2005, the Secretariat acknowledged receipt of a letter sent by BGT
providing notice that it had appointed Mr. Gary Born, a national of the United States of

America, as its arbitrator.

On 6 January 2006, the Republic notified the Secretariat that it had appointed Mr. Toby
Landau, a national of the United Kingdom, as its arbitrator. The Republic confirmed by
letter of 9 January 2006 its agreement to the appointment of Mr. Landau in view of Rule
1(3) of the ICSID Rules of Procedure for Arbitration Proceedings (the “Arbitration

Rules™).

On 6 February 2006, the Secretariat informed the parties that Messrs. Born and Landau had
notified them the same day of their appointment of Mr. Bernard Hanotiau, a national of

Belgium, as the President of the Tribunal.
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By letter dated 9 February 2006, ICSID informed the parties that, having received from
each arbitrator the acceptance of his appointment, the Arbitral Tribunal was deemed to

have been constituted, and the proceedings were deemed to have begun, on that date.

In accordance with Arbitration Rule 6, Mrs. Martina Polasek, Counsel at ICSID, was
designated to serve as Secretary of the Tribunal (On 31 May 2007, the Secretariat informed
the Arbitral Tribunal and the parties that Mrs. Polasek would be temporarily replaced by
Mr. Ucheora Onwuamaegbu, Senior Counsel, from 1 June 2007. Mrs. Polasek returned to

her functions on 12 October 2007).

On 21 February 2006, BGT filed an amended Request for Arbitration.

B. FIRST SESSION OF THE TRIBUNAL AND PROCEDURAL ORDER NO. 1
The first session of the Arbitral Tribunal with the parties took place in Paris on 23 March

2006, at the offices of the World Bank, located at 66 avenue d’Iéna.

At this session, the parties agreed on procedural rules and a tim