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CIVIL APPEAL NO. 152.887.0/1-00 — Justice Tribunalof Sdo Paulo

Appellant: the Municipality of S&o Paulo and the honoralbigggex officio
Appellee Health Ministry of Sao Paulo, by the Public JesstAttorneyfor Infants and
Youth and forthe Region 1 Court- Santana

Opinion of the Court for the Minority and Collectiv e Interest

Esteemed Justice Tribunal

Special Council

Honorable Appeals Judges

The present case relates to a Writ of Mandamud Eiethe Health Ministry of
the State of S&o Paulo and later judged by theifissance court with the ruling found
on pp. 55-59. It imposes on the Directors of thenMpal Department of Social
Assistance and Transportationa a duty to provide RN child, diagnosed with
progressive muscular dystrophy, specialized tramapon in order for the child to
access the Brazilian Association of Muscular Dystso (ABDIM) and receive
necessary medical, physiotherapy and educatiozetintients.

Dissatisfied with the ruling, the Municipality o&8 Paulo appealed the decision
arguing that the Director of the Municipal Departrnef Social Assistance was
passively at fault in this case and also addingcimpany, Sao Paulo Transporte S.A.

(“SPTrans”), as a co-defendant.
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On the merits, the appellant claims that the fraegportation services provided
to those who are handicapped by the Municipalitpad Paulo (ATENDE program),
IS not an essential public program. The appelldains instead that it is a public
utility service that must be managed in accordamcth the priorities of the
Administration, in favor of those who, after propexgistration and evaluation,
demonstrate a severe physical handicap that prexlsdch person from accessing
common public transportation. By allowing accesghis case, the rights of others
who are handicapped and who have followed the priggal procedures to become

registered users would be infringed as they wold themselves waiting for access.

Counter arguments presented by the Ministry of tHeatl pp. 82-86.

This is the brief summary followed by the opinion.

|- Preliminary considerations related to the Department of Social Assistance and

Development’s standing and interpleading SPTrans

In accordance with the facts found in the releveage documents, with the
principles stated in municipal law 11.037/1991 nglovith the principles in Municipal
Decree No. 36.071/96 (see attached documents)tdincthsaccordance with the facts
that have been gathered on the websites for theidiybah Department of
Transportation, Municipal Department of Developmantd Social Assistance and
SPTrans, it is possible to verify that joint liatyilexists among these three entities to
provide the RFN child, diagnosed with severe phalsi@andicap, with the special

transportation he needs.
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Providing a seat in a special ATENDE program vehiti order to transport the
minor to ABDIM is a complex act that involves tHade aforementioned agencies.
The Municipal Department of Transportation managesicipal urban transportation
systems, including those providing services to fe@pped persons (article 1 of law
No. 11.037/91 and article 2 of Decree 36.071/96)e Municipal Department of
Transportation has delegated to SPTrans, a pubticpavate entity, the authority to
execute such services needed and which require thtexested in benefitting from
such programs to visit a SPTrans branch officeatkat in the various Neighborhoods
of this Capital, to obtain and fill out the necegsagistration forms.

SPTrans determines whether a seat is available tafteregistration process is
complete, acting as an agent of the Municipal Depamnt of Transportation and under
its responsibility. The actual transport of sucimdieapped passengers is carried out
by third party providers hired by SPTrans.

However, providing a seat in the ATENDE vehiclen®t merely a matter of
transportation. It also relates to a much broaddra@amprehensive issue regarding the
social inclusion of handicapped people, to the rexthat such service provides
handicapped people access to public health sertims need, and without which
their lives may be shortened or their health caowliextremely worsened.

For this reason, the Municipal Department of Socrdsistance and
Development is also directly responsible for praw)dATENDE services to all those
who need it. In reality, as clarified in its welesithe Department of Social Assistance
and Development is responsible for implementingadagssistance policies for the
City of S&o Paulo, which includes, among othersyiging transportation services to

the handicapped.



Translation provided by the Lawyers Collective (NBwlhi, India) and partners for the Global Healtldl &dluman
Rights Database

June 28, 2010 Civil Appeal No. 152

In each of the 31 Neighborhoods of the Capital,i@osssistance Information
Centers exist to service the population. Therefibre Municipal Department of Social
Assistance is not able to dodge its duty to afisesRFN minor, since providing social
inclusion and assistance to handicapped personsirssic to its authority.

It was also incumbent upon the Municipal Departn@nBocial Assistance to
ensure that the RFN minor was not denied servirst,gs it is also its role to comply
with the ruling under appeal quo. In summary, the three entities mentioned herein
are under the joint obligation to provide ATENDENSees, which indicates that
interpleading among them is unnecessary, but raghgonal. This is true because the
Author will judge the case against one as if it @vagainst all, requiring the same
complete satisfaction of such duties by each anallby

Thus, SPTrans, as a provider of delegated pubheicgs, could have been
named as a sole defendant in this Writ of Mandartasicle 5, LXIX along with
article 1, 8 1, of Law No. 1.533/51), its exclusisrunable to nullify or prejudice the
claim in favor or against the minor.

As a public private entity controlled by the Depaent of Municipal
Transportation, SPTrans is required to implemert emordinate the orders of the
Director of the Department of Municipal Transpaddat The Director of the
Department of Social Assistance and Developmentseas for the reasons stated
herein, should remain as a defendant in this daaserder to guarantee compliance

with such orders, and to assume its responsibility.

lI- Merit
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As proven in the case documents, the RFN child iwtomly 7 years old (p. 09),
has been diagnosed with a very severe physicali¢egmdprogressive muscular
dystrophy, an incurable genetic disorder that sfoad irreversibly weakens the
muscles and skeleton. Muscular dystrophy requiresdical, physiotherapy,
respiratory and other treatments. Without suchtrineats twice weekly at ABDIM, an
association specializing in muscular dystrophy favides services at no cost (p.
19), the condition will inevitably rapidly worsehe child’s clinical status (pp. 10-22).

Contrary to what has been alleged, RFN attemptedltmin ATENDE
transportation services, but was denied accesuubedse did not meet the required
profile (p. 10 and 13). As informed by the mingparents and by the ABDIM doctor,
RFN does not have the necessary conditions to ulSskcgdransportation, due to the
risk of serious trauma that may be caused sina®hs not have the muscular strength
needed to board a bus and to maintain himself seduning sudden brakes and closed
curves (p. 22). RFN walks with difficulty, feelsdd, experiences foot pains, is unable
to board the bus and when taken to the supermhbykbis parents, requests to return
in their arms (p.19).

As reported by the ABDIM doctor, the patient widan require the use of a
wheelchair since the disease is progressive (p. 22)

Due to the lack of transportation, until the injtian was granted, RFN had
been unable to receive the medical treatment thatdeds to survive with minimum
dignity. He belongs to a poor family and his pasedb not have the means to
otherwise take him to such treatments (pp. 10,4.ard 20).

Even worse, RFN has a brother with the same camdihat has been taken by
the ATENDE service to ABDIM, due to the fact th&etbrother already uses a

wheelchair (pp. 12-21).Also, ABDIM has agreed towwide RFN with treatment
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during the same times as reserved for his broffi@s means that the Government
vehicle would not have to initiate a new trajecttoytake RFN to ABDIM and would
be able to provide service in an economical manondghe same date and time as those
arranged by his brother.

But, this is not all.

When the contracted ATENDE vehicle goes to pickREN’s brother, it is
usually empty or with a single passenger, thusioifespace for RFN to board (p. 20).

For this reason, the Municipal Public Authority,tims case, is blatantly not in
compliance with the Federal Constitution and theliagble judicial order, including
Municipal Decree 36.071, which instituted the ATERIBervices in this Municipality.

Such Decree determined that ATENDE service useoslldhbe “physically
handicapped people that do not have the autonomyobility to access conventional
means of transportation or that manifest greatioisins to access urban equipment”
(article 5, annexed).

Now, the RFN minor, as he demonstrated, has thditams mentioned and
cannot board or hold himself secure inside a comrbos. He manifests great
restrictions in accessing urban equipment, whichmagle worse by the fact that the
child is only 7 years old and always needs the aetpescort of an adult.

By failing to provide the RFN minor a seat in th@esial vehicle, basing its
decision on the allegation that such minor is iphgsical state that permits him to
walk, when it is certain that he does not havedmeditions to utilize conventional
municipal public transport, a right guaranteed bg Municipal Decree itself, the
Public Municipal Power is adopting negligent anscdiminatory behavior and failing
to carry out its express constitutional and legatie$. Such duties require it to

guarantee, with absolute priority, the right te lifo health and respect for the children
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(a comprehensive protection), and to keep suchdreml save from all forms of
negligence, discrimination in order to guaranteeingm all the opportunities and
access to obtain physical, mental, moral and soeatlopment in free and dignified
conditions (article 227, header of the Federal Gat®on and article 4 of the Statute
of the Child and the Adolescent).

Further, the Municipality is not in compliance witts constitutional duty
iImposed by article 227, § Il of the Federal Consith, to provide specialized
assistance to handicapped people though facilifdahirir access to public goods and
services.

Now, in this case, the Municipality is behaving anmanner diametrically
opposed to such constitutional and legal mandates & is not only not facilitating a
minor’'s access to health services, but it is alsw@ihg such access, when it had both
the opportunity and the legal duty to provide asces

The Municipality is also not in compliance to thénpiples of article 196 of the
Federal Constitution, under which the right to tea a right granted to all and is the
state’s duty, guaranteeing through social and eoanpolicies that aim to reduce the
risk of diseases and other conditions the univessal equal access to acts and
services for the promotion, protection and rehttibn of its citizens.”

The following articles of the Federal Constitutibave also been violated: a)
198, IlI, which states that “public health acts asérvices should guarantee
comprehensive assistance, prioritizing preventativeasures, without prejudicing
assistance services”; b) 23, I, which states thatWnion, the States, the Federal
District and the Municipalities shall concurrentigare for the public’'s health and

assist in protecting and assuring handicapped p&auid c) 30, VII, that specifically
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iImposes on the Municipality the duty to provide Itieaervices and assistance to the
population, with the cooperation of the Union anel State.

In this manner, article 7, header, of the Statdt€laildren and Adolescents
guarantees that “a child and an adolescent havagheto the protection of life and
health through the implementation of social pulp@dicies that permit their healthy
and harmonious birth and development with digndy their existence.” Article 11
guarantees, “comprehensive assistance to childrent adolescent’s health with
universal and equal access to acts and servicethéopromotion, protection and
rehabilitation of health,” and further specificaélgtablished in 81and § 2 that:

8 1 - “The handicapped child and adolescent shalleceive specialized

assistance”;

8 2 —“The Public Authority shall provide those in reed, access to

medications, prosthetics and other resources reladeto treatment and

rehabilitation free of cost.”

The Municipality is also not in compliance with LaMo. 8.080/90, providing
the conditions for the promotion, protection anbatalitation of health, establishing
in its article 2, header, that health is a fundaaemght belonging to all humans and
requiring the State (defined broadly) to provide tindispensable conditions that
guarantee in its plain application; and in 8 1hed same article, that “the State’s duty
to guarantee health includes the formulation anecetton of social and economic
policies that aim to reduce the risk of disease ath#r conditions that guarantee
universal and equal access to acts and servicethéopromotion, protection and

rehabilitation of its citizens.”
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In reality, as a handicapped person, who is alstegd and also a minor, RFN
has no other means to obtain the services thaeédsnf he is not transported by the
ATENDE service. Such transportation is essentiajjuarantee him the right to life
and health and the dignified conditions allowingtics survival.

In fact, the argument that such service is a pultildy and not an essential
service is implausible under any circumstance.

What would be considered essential services iftnose that protect life and
health?

The right to life and to health are fundamentahtsgconnected to being human
and are superior to any other right. They imposethen Municipality the duty to
protect such rights with the utmost priority andamequal manner.

Note that the Federal Constitution attributesh Municipality the authority to
provide public transportation services, which axpressly considered as essential
(article 30, V of the Federal Constitution).

Considering that public transportation service, inown, is considered an
essential service, it is even more forceful to ndtat the issue in this case,
guaranteeing the right to life and health, depenmis) access to such services.

With regards to the other handicapped people, wba@kegedly in line waiting
the opportunity to access the ATENDE service, rmpwas presented to verify this
fact and the case documents show the opposite taudeThe vehicle used to pick-up
the RFN child’s brother was frequently empty (p),20hich signaled that there was
not an excessive unmet demand.

Even in the event that others in the same situa®mRFN existed, they will
have the same right to be attended by the Munigpalith the right to impose, if

necessary, the appropriate action to oblige ittsal
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The Municipal Public Authority is the one who isidispecting the principal of
equality by failing to assist RFN, denying the samghts that were provided to his
own brother, when it is certain that he is alsaeed of the service.

In light of the legal and constitutional principlést oblige the Municipality to
assist the minor in this case, it is evident thatisi not important to discuss
administrative discretion. Instead, it is releventliscuss the related act that should be
completed by the co-acting authorities, allowing thudiciary Power to impose on
them the obligation intrinsic to their authorityth@rwise they will be exerting their
power arbitrarily.

As HELY LOPES MEIRELLES teaches, “the discretiongagwer does not
confuse itself with the arbitrary power. Discretioym and arbitrary are entirely
different attitudes. Discretionary is liberty ofrathistrative action, within the limits of
the law; arbitrary action is an action that is cant or beyond the limits of the
law.When a discretionary action is authorized bw/] d is legal and valid; arbitrary
action is always illegal and invalid” (in “DIREITOADMINISTRATIVO
BRASILEIRQO”, Malheiros Editores — 33rd edition— 200 pp. 118-119).

In this sense, the Second Section of the Fede@mkge Tribunal determined in
the opinion published by MINISTER CELSO DE MELLCQath“the subjective right
to health represents the undeniable judicial peieg guaranteed to the general
public by the Constitution of the Republic (articl6). This translates as a
constitutionally mandated right, and by such authqroscribes that, in a responsible
manner, the Public Authority, whomever constitigash position and has the power
to implement appropriate social and economic psdichust provide and guarantee its
citizens, including those carrying the HIV virusniversal and equal access to

pharmaceutical assistance and medical-hospitalsacte addition to qualifying as a

10
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fundamental right applicable to all people, thdtitp health represents an undeniable
constitutional consequence of the right to life.eTRublic Authority, whichever
institution is deemed responsible for such roleh@ Brazilian federal system, must
not show itself indifferent to such public healtolplems, so as to avoid the risk of
adopting, even if by censurable omission, uncarsgtital behavior. THE
INTITUTIONALIZED LAW'S INTERPRETATION MUST NOT BECOME AN
UNENFORCED CONSTITUTIONAL PROMISE. The institutidied nature of the
rule described in article 196 of the Political leett that applies to all political
Institutional entities that compose the Braziliaddralist scheme, must not become an
unenforced constitutional promise. Such princiglemportant in order to avoid the
risk that the Public Authority will defraud the pse’'s fair expectations and
illegitimately substitute compliance with this ndelegable chore by way of an
irresponsible act of government infidelity that lai@s the very principles that govern
the Fundamental Laws of this Nation.Precedents ¢ Supreme Federal
Tribunal.”(RE-AgR 271286 / RS - RIO GRANDE DO SUL

AG.REG.NORECURSO EXTRAORDINARIO

Author: Min. CELSO DE MELLO
Judgment: September 12, 2000 - Court: Second Sectublication DJ 24-11-2000
PP-00101 EMENT VOL-02013-07 PP-01409 Party(ies):APPEALLANT:
MUNICIPALITY OF PORTO ALEGRE- ATTORNEY: CANDIDA SILVEIRA
SAIBERT - APPELLEE: DINA ROSA VIEIRA- ATTORNEYS: EDUARDO VON
MUHLEN ET AL - ATTORNEYS: LUIS MAXIMILIANO LEAL TELESCA MOTA
ET AL.

In the same sense, the First Section, of the sampeeme Court of Justice

determined that “Article 196 of the Federal Congitn establishes that it is the
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State’s duty to provide health assistance and gtegauniversal and equal access to
the services and acts for the promotion, protectind rehabilitation of its citizens.
The right to health, as guaranteed by the Lett&istmot suffer from complications
imposed by the administrative authorities in thesgethat it reduces or frustrates its
access.” (RE 226835 / RS - RIO GRANDE DO SUL - RE30D
EXTRAORDINARIO

Author: Min. ILMAR GALVAO - Judgment: December 14999 Publication- DJ 10-
03-2000 PP-00021 - EMENT VOL-01982-03 PP-00443 yad):APPELLANT:
STATE OF RIO GRANDE DO SUL -ATTORNEYS: PGE-RS - CABS
HENRIQUE KAIPPER ET AL - APPELLEE: ROSEMARI PEREIRM®IAS -
ATTORNEYS: ALVARO OTAVIO RIBEIRO DA SILVA ET AL.

In the same sense, the Superior Justice Tribunalifesss itself (REsp
577.836/SC, Author Minister LUIZ FUX, PRIMEIRA TURMA] judged on October
21, 2004, DJ 28.02.2005 p. 200; REsp 700.853/RInAxuMinister FRANCISCO
FALCAO, Author of the Opinion, Ministet UlZ FUX, FIRST SECTION, judged on
December 6, 2005, DJ 21.09.2006 p. 219; REsp 442B$3; RECURSO ESPECIAL
2002/0071199-4 - Author - Minister JOSE DELGADO @5) - Court- T1 - FIRST
SECTION - Date of Judgment - September 17, 2003ate Df Publication/Source -DJ
21.10.2002 p. 311).

For all of the reasons stated herein, the JustigaBment has opines that it
rejects the Municipality’s request and the requestevoke the Writ of Mandamus,

affirming the first instance court’s ruling in aif its integrity, in light of JUSTICE.

Séao Paulo, September 12, 2007.

DORA BUSSAB CASTELO
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Judge designated by the Court of Justice for theokty and Collective Interest
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