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In the case of Bekos and Koutropoulos v. Greece,
The European Court of Human Rights (Fourth Sectigitjing as a
Chamber composed of:
Sir  Nicolas BRATzA, President
Mr J. CASADEVALL,
Mr C.L. Rozakis,
Mr  G. BONELLO,
Mr R. MARUSTE,
Mr S. FAVLOVSCHI,
Mr J. BORREGOBORREGQ judges
and Mr M. O’BoYLE, Section Registrar
Having deliberated in private on 29 November 2005,
Delivers the following judgment, which was adoptedthat date:

PROCEDURE

1. The case originated in an application (no. D82%) against the
Hellenic Republic lodged with the Court under Ali@4 of the Convention
for the Protection of Human Rights and Fundamefia@edoms (“the
Convention”) by two Greek nationals belonging te Roma ethnic group,
Mr Lazaros Bekos and Mr Eleftherios Koutropoulogh¢‘ applicants”), on
4 April 2002.

2. The applicants were represented by the Eurogeama Rights
Center, an international law organisation which rwya the human rights
situation of Roma across Europe, and the Greekimkeldvonitor, a
member of the International Helsinki Federatione Threek Government
(“the Government”) were represented by the Delegaik their Agent,
Mr V. Kyriazopoulos, Adviser at the State Legal @Goili and
Mrs V. Pelekou, Legal Assistant at the State L&yaincil.

3. The applicants alleged that they had been stdgjeo acts of police
brutality and that the authorities had failed targaout an adequate
investigation into the incident, in breach of Al 3 and 13 of the
Convention. They further alleged that the impugrecknts had been
motivated by racial prejudice, in breach of Arti¢k of the Convention.

4. The application was allocated to the First Bactof the Court
(Rule 52 § 1 of the Rules of Court). Within thatcten, the Chamber that
would consider the case (Article 27 § 1 of the Gomion) was constituted
as provided in Rule 26 § 1.

5. On 1 November 2004 the Court changed the comnmosof its
Sections (Rule 25 § 1). This case was assignedheonewly composed
Fourth Section (Rule 52 § 1).

6. By a decision of 23 November 2004 the Courtlated the
application admissible.
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7. The applicants and the Government each filesefations on the
merits (Rule 59 § 1).

THE FACTS

8. The applicants, who are Greek nationals of Rortan, were born in
1980 and live in Mesolonghi (Western Greece).

I. THE CIRCUMSTANCES OF THE CASE

A. Outline of the events

9. On 8 May 1998, at approximately 00.45 a.m.atqgb car from the
Mesolonghi police station responded to a teleplammeplaint reporting the
attempted burglary of a kiosk. The call had beewenay the grandson of
the owner of the kiosk, Mr Pavlakis. Upon arriviagjthe scene, the latter
found the first applicant attempting to break itite kiosk with an iron bar
while the second applicant was apparently acting la®kout. He struggled
with the second applicant, who subsequently stdtad Mr Pavlakis had
punched him in the face.

10. At that point three police officers, Mr Somp®l Mr Alexopoulos
and Mr Ganavias, arrived. The first applicant clgrthat he was initially
handcuffed without being beaten. Then, an offie@neved his handcuffs
and repeatedly beat him on the back and the hetd aviruncheon. He
stopped when the first applicant complained thatdu a medical condition
and was feeling dizzy.

11. Following their arrest, the applicants wereetato the Mesolonghi
police station, where officers Tsikrikas, Avger&alokostas, Skoutas and
Kaminatos were present. The first applicant alletpad as he was being led
to his cell one officer beat him twice with a trimeon and another slapped
him in the face.

12. At 10.00 a.m. the first applicant was takerthe interview room,
where allegedly three police officers punched hmthe stomach and the
back, trying to extract confessions to other crimad information about
who was dealing in drugs in the area. Accordingh® first applicant, the
police officers took turns beating him, slappinghrand hitting him all over
his body. The first applicant further alleged thabther police officer beat
him with the iron bar that had been used in thenapted burglary. He
alleged that this officer also pushed him againstwall, choking him with
the iron bar and threatening to sexually assauait Baying “I will f... you”,
while trying to lower his trousers.
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13. The second applicant said that he was alseeabthroughout his
interrogation. During the early hours of the dag, was allegedly beaten
with a truncheon on his back and kicked in the sicmby an officer who
later returned to beat him again. Subsequently, dbeond applicant
identified the officer as Mr Tsikrikas. The secoapplicant also testified
that the police officers “inserted a truncheonhis] bottom and then raised
it to [his] face, asking [him] whether it smelled”.

14. The applicants statedat they were both able to hear each other’s
screams and cries throughout their interrogatidre flrst applicant testified
before the domestic court: “I could hear Koutromsutrying in the other
room”. The second applicant stated: “I screamedaiedl when they were
beating me. | could also hear Bekos’s screams aes’cThey also claimed
that they suffered repeated verbal abuse about Rmna origins. In his
sworn deposition dated 3 July 198& first applicant testified before the
public prosecutothat the officer who had choked him with the iraar baid
to him “you guys f... your sisters” and “your motheare getting f... by
others” (see also paragraph 25 below).

The Government disputed that the applicants had l@saulted or
subjected to racial abuse while in police detention

15. The applicants remained in detention until therning of 9 May
1998. At 11.00 a.m. they were brought before thesdtenghi Public
Prosecutor. The first applicant was charged witknapted theft and the
second applicant with being an accomplice. The iPibbsecutor set a trial
date and released the applicants. In November i88%pplicants were
sentenced to thirty days’ and twenty days’ imprisent respectively, in
each case suspended for three years.

16. On 9 May 1998, the applicants went to thearai hospital in order
to obtain medical evidence of their injuries. Hoeg\the intern they saw at
the hospital was only able to verify that they bb#d bruises. In order to
acquire stronger evidence of their injuries, thepliggnts consulted a
forensic doctor in Patras. The latter issued a oa¢dertificate dated 9 May
1998, in which he stated that the applicants barederate bodily injuries
caused in the past twenty-four hours by a heavytbinstrument...” In
particular, the first applicant had “two deep redmost black) parallel
contusions with areas of healthy skin, covering rappnately 10 cm
stretching from the left shoulder joint to the acéahe deltoid muscle and
the right shoulder joint. He complains of pain ims tknee joint. He
complains of pain in the left parietal area”. Thecand applicant had
“multiple deep red (almost black) parallel ‘doubt®intusions with areas of
healthy skin covering approximately 12 cm stretghfnom the left shoulder
joint along the rear armpit fold at the lower edgethe shoulder blade, a
contusion of the aforementioned colour measuring@pmately 5 cm on
the rear left surface of the upper arm and a comus the aforementioned
colour measuring approximately 2 cm on the rightpah joint. He
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complains of pain on the right side of the parietada and of pain in the
midsection. He complains that he is suffering frantorn meniscus in the
right knee, shows pain on movement and has difficwalking”. The
applicants produced to the Court pictures takehenday of their release,
showing their injuries. The Government questiorredduthenticity of these
pictures and affirmed that they should have fireerb produced to the
domestic authorities. They also questioned theilgitdy of the forensic
doctor who examined the applicants and submittat ik had convictions
for perjury.

17. On 11 May 1998 the Greek Helsinki Monitor atite Greek
Minority Rights Group sent a joint open letter tee tMinistry of Public
Order protesting against the incident. The let@relthe heading “subject
matter: incident of ill-treatment of young Roma (Bies) by police
officers”; it stated that members of the above orgmions had had direct
contact with the two victims during a lengthy vist Roma camps in
Greece and that they had collected approximateiytythstatements
concerning similar incidents of ill-treatment agdirRoma. The Greek
Helsinki Monitor and the Greek Minority Rights GiReports urged the
Minister of Public Order in person to ensure tharampt investigation of
the incident was carried out and that the policécedfs involved be
punished. They expressed the view that precisedatailed instructions
should be issued to all police stations in the tguregarding the treatment
of Roma by the police. Reports of the incident warbsequently published
in several Greek newspapers.

B. Administrative investigation into the incident

18. On 12 May 1998, responding to the publicityattthad been
generated, the Ministry of Public Order launchedirdarmal inquiry into
the matter.

19. After the incident received greater publieation, the Greek police
headquarters requested that the internal invesiigdie upgraded to a
Sworn Administrative InquiryHvopkn Awowmtwkr EE€taon), which started
on 26 May 1998.

20. The report on the findings of the Sworn Admsiirative Inquiry was
issued on 18 May 1999. It identified the officerflaovhad arrested the
applicants and found that their conduct during dhest was “lawful and
appropriate”. It concluded that two other policdéiaafrs, Mr Tsikrikas and
Mr Avgeris had treated the applicants “with par@cucruelty during their
detention”. The report noted that the first applicdhad consistently
identified the above officers in his sworn depaosis of 30 June and
23 October 1998 and that the second applicant ks ansistently and
repeatedly identified throughout the investigatidr Tsikrikas as the
officer who had abused him.
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21. More specifically, it was established that Msikrikas had
physically abused the applicants by beating theth witruncheon and/or
kicking them in the stomach. It further found tla#though the two officers
had denied ill-treating the applicants, neithercedf was able to “provide a
convincing and logical explanation as to where aow the above plaintiffs
were injured, given that according to the forerductor the ill-treatment
occurred during the time they were in police cugtod

22. As a result, it was recommended that disapjyirmeasures in the
form of “temporary suspension from service” be takagainst both
Mr Tsikrikas and Mr Avgeris. The inquiry exculpatede other police
officers who had been identified by the applicaridespite the above
recommendation, neither Mr Tsikrikas nor Mr Avgerisere ever
suspended.

23. On 14 July 1999 the Chief of the Greek Pofined Mr Tsikrikas
20,000 drachmas (less than 59 euros) for failing'téke the necessary
measures to avert the occurrence of cruel treatwfetite detainees by his
subordinates”. The Chief of the Greek Police ackedged that the
applicants had been ill-treated. He stated tha tbtainees were beaten by
police officers during their detention ... and wesebjected to bodily
injuries”.

C. Criminal proceedings against police officers

24. On 1 July 1998 the applicants and the firgliapnt’s father filed a
criminal complaint against the Deputy Commander Ghief of the
Mesolonghi police station and “all other” officecd the police station
“responsible”.

25. On 3 July 1998 the first applicant gave a swa@position relating to
his allegations of ill-treatment. He claimed thairidg his arrest, he had
been beaten on the head with a truncheon by a bialhd” policeman, who
also gave him a beating in the police station &ad he had been subjected
to racial insults (see paragraph 14 above).

26. On 18 December 1998 the Mesolonghi Public daater asked the
Mesolonghi investigating judge to conduct a pretfiany inquiry into the
incident @poavakpion). The findings of the inquiry were then forwarded
the Prosecutor of the Patras Court of Appeal. mudey 2000 the Patras
Court of Appeal ordered an official judicial inquimto the incidentvpuo
avakplon).

27. On 27 January 1999 and 1 February 2000 teedpplicant stated
that the behaviour of the police officers “was sotbad”, that he wanted
“this story to be over” and that he did not wartté‘tpolice officers to be
punished”. On the same dates the second appliepaated that he had
received a beating at the hands of Mr Tsikrikad, $aid that the police
officers’ behaviour was “rightfully bad” and thag ldid not want them to be
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prosecuted. He apologised to the owner of the kamgksaid that he wanted
“this story to be over” because he has joiningaimy and wanted “to be on
the safe side”.

28. On 31 August 2000 the Mesolonghi Public Proseaecommended
that three police officers, Mr Tsikrikas, Mr Kamtna and Mr Skoutas, be
tried for physical abuse during interrogation.

29. On 24 October 2000 the Indictment Divisiontbé Mesolonghi
Criminal Court of First Instanc&upovito IMinuueierodikmdv) committed
Mr Tsikrikas for trial. It found that “[the] evidee shows that Mr Tsikrikas
ill-treated [the applicants] during the preliminanterrogation, in order to
extract a confession from them for the attemptedtth. and any similar
unsolved offences they had committed in the pds$te Indictment Division
further stated that Mr Tsikrikas had failed to pdeva plausible explanation
as to how the applicants were injured during tiherrogation and noted
that they had both identified Mr Tsikrikas, withchesitation, as the officer
who had ill-treated them. On the other hand, itidksst to drop the criminal
charges against Mr Kaminatos and Mr Skoutas omtbend that it had not
been established that they were present when eetook place (bill of
indictment no. 56/2000).

30. Mr Tsikrikas’s trial took place on 8 and 9 @mtr 2001 before the
three-member Patras Court of Appeal. The courtcheareral withnesses
and the applicants, who repeated their allegatiohsll-treatment (see
paragraphs 10-14 above). Among others, the cowtdh®ir Dimitras, a
representative of the Greek Helsinki Monitor, whated that the said
organisation was monitoring the situation of Romé&Greece and that the
incident was reported to him during a visit to Rema/Gypsy camps. He
claimed that he was horrified when he saw the iegupon the applicants’
bodies and that the latter were initially afraidfite a complaint against the
police officers. Mr Dimitras also referred to thetians subsequently taken
by the Greek Helsinki Monitor in order to assist @pplicants. The court
also read out, among other documents, the Gree&irthelMonitor's and
the Greek Minority Rights Group’s open letter t@ thlinistry of Public
Order (see paragraph 17 above).

31. On 9 October 2001 the court found that thees wo evidence
implicating Mr Tsikrikas in any abuse and found hmot guilty (decision
no. 1898/2001). In particular, the court first reéel to the circumstances
surrounding the applicants’ arrest and to the sylmsat involvement of
members of the Greek Helsinki Monitor in the apghits’ case, noting their
role in monitoring alleged violations of human righagainst minorities.
Taking also into account the forensic doctor’s iinys, the court reached
the following conclusion:

“... Admittedly, the second applicant had clashathwr Pavlakis. Further,
given the applicants’ light clothing, it was lodit¢hat they were injured during the
fight that took place when they were arrested. Eesome of the applicants’
injuries were inflicted by police officers duringetr detention, it has not been
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proved that the accused participated in this inweag or the other, because he was
absent when they arrived at the police stationdiddchot have contact with them
until approximately two hours later, on his arrighthe police station. In his sworn
deposition dated 3 July 1998, the first applicaatesl that in the process of his
arrest he had been beaten with a truncheon byl,abtahd police officer (a
description that does not match the features ofaitmised) and that the same
police officer had also beaten him during his diten However, the accused was
not present when the applicants were arrestedhelfapplicants had indeed been
beaten by police officers during their detentidmeyt would have informed their
relatives who arrived at the police station thamsanight. Thus, the accused must
be found not guilty.”

32. Under Greek law, the applicants, who had pbithee proceedings as
civil parties, could not appeal against this decisi

II. REPORTS OF INTERNATIONAL ORGANISATIONS ON ALL&ED
DISCRIMINATION AGAINST ROMA

33. In its country reports of the last few yeatbhe European
Commission against Racism and Intolerance at than€lb of Europe
(ECRI) has expressed concern about racially mad/giolice violence,
particularly against Roma, in a number of Europeauantries including
Bulgaria, the Czech Republic, France, Greece, Hyndoland, Romania
and Slovakia.

34. The Report on the Situation of Fundamentah®ign the European
Union and Its Member States in 2002, prepared leyEbropean Union
(EV) network of independent experts in fundamentgits at the request of
the European Commission, stateder alia, that police abuse against Roma
and similar groups, including physical abuse antkessive use of force, had
been reported in a number of EU member States, asidhustria, France,
Greece, Ireland, Italy and Portugal.

35. In its second report on Greece, adopted oBddember 1999 and
published on 27 June 2000, ECRI statetkr alia:

“26. There have been consistent reports that Roypsi€s, Albanians and other
immigrants are frequently victims of misbehaviourtbe part of the police in Greece.
In particular, Roma/Gypsies are often reportedewibtims of excessive use of force
-- in some cases resulting in death -- ill-treathd verbal abuse on the part of the
police. Discriminatory checks involving memberstloése groups are widespread. In
most cases there is reported to be little investigaof these cases, and little
transparency on the results of these investigatiditeough most of these incidents
do not generally result in a complaint being fileg the victim, when charges have
been pressed the victims have reportedly in soreescheen subjected to pressure to
drop such charges. ECRI stresses the urgent ne#lagefanprovement of the response
of the internal and external control mechanismthécomplaints of misbehaviouis
a vismembers of minority groups on the part of thegmlin this respect, ECRI notes
with interest the recent establishment of a bodgxamine complaints of the most
serious cases of misbehaviour on the part of thiegpand emphasises the importance
of its independence and of its accessibility by inera of minority groups.
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27. ECRI also encourages the Greek authoritiestriengthen their efforts as
concerns provision of initial and ongoing trainiofjthe police in human rights and
anti-discrimination standards. Additional efforthosld also be made to ensure
recruitment of members of minority groups in thelige and their permanence
therein ...

31. As noted by ECRI in its first report, the Ro@gpsy population of Greece is
particularly vulnerable to disadvantage, exclusiod discrimination in many fields...

34. Roma/Gypsies are also reported to experiersmidhination in various areas of
public life...They also frequently experience distnatory treatment and sometimes
violence and abuse on the part of the police ...”

36. In its third report on Greece, adopted on Tdd&er 2003 and
published on 8 June 2004, ECRI staiatkr alia:

“67. ECRI notes with concern that since the adwptof its second report on
Greece, the situation of the Roma in Greece hasired fundamentally unchanged
and that overall they face the same difficultiei@ctuding discrimination - in respect
of housing, employment, education and access tbcpsdrvices...

69. ECRI welcomes the fact that the government then significant steps to
improve the living conditions of Roma in Greecehd#s set up an inter-ministerial
committee for improving the living conditions of Ra....

70. ...ECRI deplores the many cases of local aitib®rrefusing to act in the
interests of Roma when they are harassed by memnolbehe local population. It is
also common for the local authorities to refusetant them the rights that the law
guarantees to members of the Roma community tedinee extent as to any other
Greek citizen...

105. ECRI expresses concern over serious allegatibitl-treatment of members of
minority groups, such as Roma and both authoriséduaauthorised immigrants. The
ill-treatment in question ranges from racist insudi physical violence and is inflicted
either at the time of arrest or during custody. E@Rparticularly concerned over the
existence of widespread allegations of improperafs&rearms, sometimes resulting
in death. It is equally concerned over reportdlgfeatment of minors and expulsion
of non-citizens outside of legal procedures.

106. The Greek authorities have indicated that taey closely monitoring the
situation and that mechanisms are in place to tffdg sanction such abuses. For
example, the Internal Affairs Directorate of thee€k Police was established in 1999
and is responsible for conducting investigatioregtipularly into acts of torture and
violation of human dignity. The police —specifigalpolice officers working in
another sector than that of the person under sospicand the prosecution equally
have competence over such matters and must infeeratiove-mentioned body when
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dealing with a case in which a police officer ipimoated. The Greek Ombudsman is
also competent for investigating, either on requastex officio, allegations of
misbehaviour by a police officer, but he is onlytiged to recommend that
appropriate measures be taken. ECRI welcomes théhfat the chief state prosecutor
recently reminded his subordinates of the needchses of police ill-treatment,
particularly involving non-citizens, to be prevemhteand prosecuted with the
appropriate degree of severity. The authoritiesehaeinted out that instances of ill-
treatment were primarily due to difficult condit®rof detention. ECRI notes with
satisfaction cases of law enforcement officialsihgwbeen prosecuted, and in some
cases penalised, for acts of ill-treatment. Howegheman rights NGOs draw attention
to other cases where impunity is allegedly enjdygafficials responsible for acts of
violence, whose prosecution has not lead to resulteven been initiated. ECRI
deplores such a situation and hopes that it wilomger be tolerated.”

37. In their joint report published in April 20@3leaning Operations
— Excluding Roma in Greecg”the European Roma Rights Center and the
Greek Helsinki Monitor, which represent the appitsain the instant case,
statedjnter alia:

“ERRC/GHM monitoring of policing in Greece over thest five years suggests that
ill-treatment, including physical and racist verlhluse, of Roma in police custody is
common. Although Greek authorities deny racial raiton behind the ill-treatment
of Roma, Romani victims with whom ERRC/GHM spokstifeed that police officers
verbally abused them using racist epithets.

Anti-Romani sentiment among police officers oftemads to instances of
harassment, inhuman and degrading treatment, veabdl physical abuse, and
arbitrary arrest and detention of Roma at the haridmlice. The ERRC and GHM
regularly document ill-treatment of Roma at the demof the police, either at the
moment of arrest or in police custody. Police @&if& use of racial epithets in some
cases of police abuse of Roma is indicative theakgrejudice plays a role in the
hostile treatment to which officers subject Rora...

[ll. RELEVANT DOMESTIC LAW

38. According to Article 2 8 1 of the Greek Condibn, the “value of
the human being” is one of the fundamental primgpand a “primary
obligation” of the Greek State.

39. Article 5 8§ 2 of the Constitution reads asoiak:

“All persons living within the Greek territory shanjoy full protection of their life,
honour and liberty irrespective of nationality, @acr language and of religious or
political beliefs. Exceptions shall be permittedlyorin cases provided for by
international law...”

40. Law no. 927/1979 (as amended by Law no. 14B¥land Law
no. 2910/2001) is the principal implementing legfisin on the prevention
of acts or activities related to racial or religsagdiscrimination.
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IV. RELEVANT INTERNATIONAL LAW

41. European Union Council Directive 2000/43/CE 28 June 2000
implementing the principle of equal treatment betw@ersons irrespective
of racial or ethnic origin and Council Directive ®@WU78/CE of
27 November 2000 establishing a general framewarledual treatment in
employment and occupation, provide, in Article 8darrticle 10
respectively:

“1. Member States shall take such measures asemessary, in accordance with
their national judicial systems, to ensure thatemwpersons who consider themselves
wronged because the principle of equal treatmest iat been applied to them
establish, before a court or other competent aityhdacts from which it may be

presumed that there has been direct or indireatridigation, it shall be for the
respondent to prove that there has been no brddbhb principle of equal treatment.

2. Paragraph 1 shall not prevent Member States fntroducing rules of evidence
which are more favourable to plaintiffs.

3. Paragraph 1 shall not apply to criminal procedu

5. Member States need not apply paragraph 1 teepdiegs in which it is for the
court or competent body to investigate the facthefcase.”

THE LAW

|. ALLEGED VIOLATIONS OF ARTICLE 3 OF THE CONVENTON

42. The applicants complained that during therestrand subsequent
detention they were subjected to acts of policealtity which inflicted on
them great physical and mental suffering amountmgorture, inhuman
and/or degrading treatment or punishment. They atsoplained that the
Greek investigative and prosecuting authoritiekeéato carry out a prompt
and effective official investigation into the ineidt. They argued that there
had been a breach of Article 3 of the Conventidmctv provides:

“No one shall be subjected to torture or to inhunmandegrading treatment or
punishment.”

A. The submissions of the parties

43. The applicants submitted that they had suffeegious bodily harm
at the hands of the police and that the invesbgaitito the incident and the
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ensuing judicial proceedings were ineffective, defit and inconclusive.
They stressed that at the material time they wenxeng and vulnerable.
They had also received threats during the courg@eofnvestigation. This
was the reason why, at some point, they claimetthey did not wish to
pursue their complaints against the police officers

44. The Government referred to the findings of dieenestic court and
submitted that the applicants’ complaints were \Wwhaihfounded. Their
moderate injuries were the result of the struggé took place during their
arrest. The applicants themselves had stated hieatdnduct of the police
officers was justified and that they did not wamste them prosecuted. The
investigation into the incident was prompt, indegemt and thorough, and
led to a fine being imposed on Mr Tsikrikas. Crialitharges were also
brought against him. Several witnesses and theicami$ were heard in
court. The fact that the accused was acquitted h@mdbearing on the
effectiveness of the investigation.

B. The Court’s assessment

1. Concerning the alleged ill-treatment

45. As the Court has stated on many occasiongl@&® enshrines one
of the most fundamental values of democratic smseEven in the most
difficult circumstances, such as the fight agaitestorism and organised
crime, the Convention prohibits in absolute termdure and inhuman or
degrading treatment or punishment. Unlike mosthef gubstantive clauses
of the Convention and of Protocols Nos. 1 and 4tjckr 3 makes no
provision for exceptions and no derogation fromsitpermissible under
Article 15 § 2 even in the event of a public emeyethreatening the life of
the nation (seeselmouni v. FrancdGC], no. 25803/94, § 95, ECHR
1999-V, and théAssenov and Others v. Bulganadgment of 28 October
1998, Reports of Judgments and Decisidr@98-VIIl, p. 3288, § 93). The
Convention prohibits in absolute terms torture amtuman or degrading
treatment or punishment, irrespective of the vidimonduct (see the
Chahal v. the United Kingdonqudgment of 15 November 1998eports
1996-V, p. 1855, § 79).

46. In assessing evidence, the Court has genexppiied the standard
of proof “beyond reasonable doubt” (skeland v. the United Kingdom
judgment of 18 January 1978, Series A no. 25, g6H § 161). However,
such proof may follow from the coexistence of suétly strong, clear and
concordant inferences or of similar unrebutted ymg#tions of fact. Where
the events in issue lie wholly, or in large partithmm the exclusive
knowledge of the authorities, as in the case a$qes within their control in
custody, strong presumptions of fact will arise respect of injuries
occurring during such detention. Indeed, the burdénproof may be
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regarded as resting on the authorities to providesatsfactory and
convincing explanation (se®alman v. TurkeyGC], no. 21986/93, § 100,
ECHR 2000-VI1).

47. In the instant case the applicants complathatiduring their arrest
and subsequent detention they were subjected soddgpolice brutality.
Admittedly, on the day of their release from polmestody, the applicants
bore injuries. According to the Court’'s case-lawhére an individual is
taken into police custody in good health but isnidwuo be injured at the
time of release, it is incumbent on the State tovidle a plausible
explanation as to the causing of the injury, fglimhich a clear issue arises
under Article 3 of the Convention”Aksoy v. Turkey judgment of
18 December 199&Reports1996-VI, p. 2278, § 61).

48. The Court considers that in the present daseldmestic authorities
have failed to provide such an explanation. It satethis respect that the
three-member Patras Court of Appeal which tried dhy police officer
who had been committed to trial attributed the @mppits’ injuries to the
struggle that took place during their arrest andsatered that “if the
applicants had indeed been beaten by police offidaring their detention,
they would have reported this fact to their relesiy in the Court’s view
this reasoning is less than convincing, in paréictaking into account that
the administrative investigation that was conductatb the incident
established that the applicants had been treateth ‘marticular cruelty
during their detention” and the acknowledgementhgyChief of the Greek
Police that the applicants had been beaten by eadalificers during their
detention.

49. The question which therefore arises next igtivdr the minimum
level of severity required for a violation of Ariec3 of the Convention can
be regarded as having been attained in the instsd# (see, among other
authorities,/lnan v. Turkey[GC], no. 22277/93, § 84, ECHR 2000-VII).
The Court recalls that the assessment of this nimins relative: it depends
on all the circumstances of the case, such asuhaidn of the treatment,
its physical and/or mental effects and, in somegathe sex, age and state
of health of the victim (see, among other authesitiTekin v. Turkey
judgment of 9 June 199Reports1998-1V, p. 1517, § 52).

50. In considering whether a punishment or treatme “degrading”
within the meaning of Article 3, the Court will al©ave regard to whether
its object is to humiliate and debase the persorcemed and whether, as
far as the consequences are concerned, it adveaffelgted his or her
personality in a manner incompatible with Article(See, for example,
Raninen v. Finlandjudgment of 16 December 199Rgeports1997-VIIl,
pp. 2821-22, § 55).

51. In the light of the above circumstances, t@rCconsiders that the
serious physical harm suffered by the applicanth@thands of the police,
as well as the feelings of fear, anguish and ioféyi which the impugned
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treatment had produced in them, must have causedpplicants suffering
of sufficient severity for the acts of the polieelie categorised as inhuman
and degrading treatment within the meaning of Aet&of the Convention.

52. The Court concludes that there has been albiaArticle 3 of the
Convention in this regard.

2. Concerning the alleged inadequacy of the ingasbn

53. The Court recalls that where an individual esad credible assertion
that he has suffered treatment infringing Articlat3he hands of the police
or other similar agents of the State, that provisread in conjunction with
the State’s general duty under Article 1 of the @onion to “secure to
everyone within their jurisdiction the rights andddoms defined in ... [the]
Convention”, requires by implication that there gldobe an effective
official investigation. As with an investigation der Article 2, such
investigation should be capable of leading to tkeniification and
punishment of those responsible. Otherwise, themgétegal prohibition of
torture and inhuman and degrading treatment andsiponent would,
despite its fundamental importance, be ineffeciiv@ractice and it would
be possible in some cases for agents of the Statbuse the rights of those
within their control with virtual impunity (see, amg other authorities,
Labita v. Italy[GC], no. 26772/95, § 131, ECHR 2000-1V).

54. As regards the present case, the Court ndtas dn several
occasions, during both the administrative inqulrgttwas conducted into
the incident and the ensuing judicial proceediitgsas been acknowledged
that the applicants were ill-treated while in casgtoHowever, no police
officer was ever punished, either within the crialipproceedings or the
internal police disciplinary procedure for ill-tteay the applicants. In this
regard the Court notes that the fine of less th@nebros imposed on
Mr Tsikrikas was imposed not on the grounds ofdws ill-treatment of the
applicants but for his failure to prevent the oceace of ill-treatment by his
subordinates (see paragraph 23 above). It is funioéed that neither
Mr Tsikrikas nor Mr Avgeris were at any time susped from service,
despite the recommendation of the report on thalifgs of the
administrative inquiry (see paragraphs 20-22 abowe)the end, the
domestic court was satisfied that the applicangfitl clothing was the
reason why the latter got injured during their sttr@hus, the investigation
does not appear to have produced any tangibletseant the applicants
received no redress for their complaints.

55. In these circumstances, having regard to dlok bf an effective
investigation into the credible allegation madetbg applicants that they
had been ill-treated while in custody, the Coutdedhat there has been a
violation of Article 3 of the Convention in thissgect.
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Il. ALLEGED VIOLATION OF ARTICLE 13 OF THE CONVENTON

56. The applicants complained that they had ndtamaeffective remedy
within the meaning of Article 13 of the Conventiovhich stipulates:

“Everyone whose rights and freedoms as set fortlthie] Convention are violated
shall have an effective remedy before a nation#thaity notwithstanding that the
violation has been committed by persons actinguinféicial capacity.”

57. In view of the grounds on which it has founda@ation of Article 3
in relation to its procedural aspect (see paragrdgh to 55 above), the
Court considers that there is no need to examiparately the complaint
under Article 13 of the Convention.

lll. ALLEGED VIOLATION OF ARTICLE 14 OF THE CONVENION

58. The applicants complained that the ill-treattmibey had suffered,
along with the subsequent lack of an effective stigation into the
incident, were in part due to their Roma ethniggiori They alleged a
violation of Article 14 of the Convention, whichguides:

“The enjoyment of the rights and freedoms set famttithe] Convention shall be
secured without discrimination on any ground sushsex, race, colour, language,
religion, political or other opinion, national ooaal origin, association with a
national minority, property, birth or other status.

A. The submissions of the parties

59. The applicants acknowledged that in assessiitgnce the standard
of proof applied by the Court was that of “proofybad reasonable doubt”,
but noted that the Court had made it clear that stendard had not be
interpreted as requiring such a high degree of gty as in criminal
trials. They affirmed that the burden of proof hadshift to the respondent
Government when the claimant establishedp@ma facie case of
discrimination.

60. Turning to the facts of the instant case,applicants claimed that
the nature of the incident itself, the racist laagg used by the police and
the continuous failure of the domestic authoritiessanction anti-Roma
police brutality clearly demonstrated a compellimgse of racially
motivated abuse and dereliction of responsibilily. this respect the
applicants reiterated that the police officers radlicitly used racist
language and had referred to their ethnic origim ipejorative way. They
further argued that the discriminatory commentscivithe police officers
shouted at them during their detention had to e® sgainst the broader
context of systematic racism and hostility whictvdanforcement bodies in
Greece repeatedly displayed against Roma. Thimddtihad been widely
documented by intergovernmental and human riglgaresations.
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61. The Government emphasised that the Court hadya required
“proof beyond reasonable doubt” and that in theainiscase there was no
evidence of any racially motivated act on the mdrthe authorities. They
firmly denied that the applicants had been illteela however, even
assuming that the police officers who were involwedhe incident had
acted in a violent way, the Government believed thair behaviour was
not racially motivated but was tied to the factttibe applicants had
previously committed an offence.

62. The Government further contended that inatsdt report on Greece
(see paragraph 36 above), ECRI drew the attenfitiheoGreek authorities
to the situation of the Roma, highlighting in peutar problems of
discrimination in respect of housing, employmeniii@tion and access to
public services. ECRI also stressed the importasfcevercoming local
resistance to initiatives that benefit Roma butoeeied the fact that the
government had taken significant steps to imprineliving conditions of
Roma in Greece. The Government stressed that weseno mention in the
report of any other discrimination suffered by ®Rema in respect of their
rights guaranteed under the Convention. Lastlyy th#firmed that the
Greek Constitution expressly proscribed racial rilisimation and pointed
out that the State had recently undertaken actorthie transposition into
the Greek legal order of the anti-racism Directi2€60/43 and 2000/78 of
the European Communities.

B. The Court's assessment

1. Whether the respondent State is liable for ddigng treatment on
the basis of the victims’ race or ethnic origin

63. Discrimination is treating differently, withbuan objective and
reasonable justification, persons in relevantlyilsimsituations (sedVillis
v. the United Kingdomno. 36042/97, § 48, ECHR 2002-1V). Racial
violence is a particular affront to human dignitydain view of its perilous
consequences, requires from the authorities spegiédnce and a vigorous
reaction. It is for this reason that the authosineust use all available means
to combat racism and racist violence, thereby oeawig democracy’s
vision of a society in which diversity is not pee as a threat but as a
source of its enrichmentNachova and Others v. BulgaridGC],
nos. 43577/98 and 43579/98, § 145, 6 July 2005).

64. Faced with the applicants’ complaint of a aimn of Article 14, as
formulated, the Court's task is to establish whethie not racism was a
causal factor in the impugned conduct of the potiffecers so as to give
rise to a breach of Article 14 of the Conventioketa in conjunction with
Article 3.
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65. The Court reiterates that in assessing evalaénbas adopted the
standard of proof “beyond reasonable doubt” (semgraph 47 above);
nonetheless, it has not excluded the possibiligt ih certain cases of
alleged discrimination it may require the respond&overnment to
disprove an arguable allegation of discriminationd & if they fail to do so
— find a violation of Article 14 of the Conventian that basis. However,
where it is alleged — as here — that a violentveas motivated by racial
prejudice, such an approach would amount to rewgithe respondent
Government to prove the absence of a particulajestie attitude on the
part of the person concerned. While in the legateays of many countries
proof of the discriminatory effect of a policy oedsion will dispense with
the need to prove intent in respect of allegedroiignation in employment
or the provision of services, that approach isidiff to transpose to a case
where it is alleged that an act of violence wadathc motivated (see
Nachova and Others v. Bulgarieited above, 8 157).

66. Therefore, turning to the facts of the presease, the Court
considers that whilst the police officers’ condutiring the applicants’
detention calls for serious criticism, that behaviis of itself an insufficient
basis for concluding that the treatment inflictad the applicants by the
police was racially motivated. Further, in so fae tapplicants have relied
on general information about police abuse of Rom&ieece, the Court
cannot lose sight of the fact that its sole condeno ascertain whether in
the case at hand the treatment inflicted on thdiGgms was motivated by
racism (seeNachova and Others v. Bulgariaited above, § 155). Lastly,
the Court does not consider that the failure ofah#horities to carry out an
effective investigation into the alleged racist metfor the incident should
shift the burden of proof to the respondent Goveminwith regard to the
alleged violation of Article 14 in conjunction withe substantive aspect of
Article 3 of the Convention. The question of thehauities’ compliance
with their procedural obligation is a separate ésgo which the Court will
revert below (sedlachova and Others v. Bulgarieited above, 8§ 157).

67. In sum, having assessed all relevant elemémsCourt does not
consider that it has been established beyond rabomoubt that racist
attitudes played a role in the applicants’ treatinirnthe police.

68. It thus finds that there has been no violatwdrArticle 14 of the
Convention taken together with Article 3 in its stantive aspect.

2. Whether the respondent State complied witholtégation to
investigate possible racist motives

69. The Court considers that when investigatirgewit incidents, State
authorities have the additional duty to take afls@nable steps to unmask
any racist motive and to establish whether or tionie hatred or prejudice
may have played a role in the events. Admittedtgymg racial motivation
will often be extremely difficult in practice. Theespondent State’s
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obligation to investigate possible racist overtom@sa violent act is an
obligation to use best endeavours and not absdlie authorities must do
what is reasonable in the circumstances to coladt secure the evidence,
explore all practical means of discovering the hrand deliver fully
reasoned, impartial and objective decisions, withomitting suspicious
facts that may be indicative of a racially inducadlence (seemutatis
mutandis Nachova and Others v. Bulgariaos. 43577/98 and 43579/98,
88 158-59, 26 February 2004).

70. The Court further considers that the authesitduty to investigate
the existence of a possible link between racistudi#gs and an act of
violence is an aspect of their procedural obligagiarising under Article 3
of the Convention, but may also be seen as impihiciheir responsibilities
under Article 14 of the Convention to secure th@damental value
enshrined in Article 3 without discrimination. Owito the interplay of the
two provisions, issues such as those in the presasg may fall to be
examined under one of the two provisions only, with separate issue
arising under the other, or may require examinatiader both Articles.
This is a question to be decided in each casesoiadts and depending on
the nature of the allegations made (s@eitatis mutandisNachova and
Others v. BulgaridGC], cited above, § 161).

71. In the instant case the Court has already dotlvat the Greek
authorities violated Article 3 of the Convention that they failed to
conduct an effective investigation into the inciddnconsiders that it must
examine separately the complaint that there wasafgilure to investigate
a possible causal link between alleged racisudis and the abuse suffered
by the applicants at the hands of the police.

72. The authorities investigating the alleged trélatment of the
applicants had before them the sworn testimonidgbeofirst applicant that,
in addition to being the victims of serious assgutey had been subjected
to racial abuse by the police who were respondini¢he ill-treatment. In
addition, they had before them the joint open tettfethe Greek Helsinki
Monitor and the Greek Minority Rights Group proiegtabout the ill-
treatment of the applicants, which they qualifisdpalice brutality against
Roma by the Greek police, and referring to somgythoral testimonies
concerning similar incidents of ill-treatment of migers of the Roma
community. The letter concluded by urging that mecand detailed
instructions should be given to all police statiaighe country regarding
the treatment of Roma by the police (see paragtapdbove).

73. The Court considers that these statements) wbmbined with the
reports of international organisations on allegesdrtmination by the police
in Greece against Roma and similar groups, inctygihysical abuse and
the excessive use of force, called for verificatibnthe view of the Court,
where evidence comes to light of racist verbal abdusing uttered by law
enforcement agents in connection with the allefjedeatment of detained
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persons from an ethnic or other minority, a thotoegamination of all the
facts should be undertaken in order to discover@sgible racial motives
(see,mutatis mutandisNachova and Others v. Bulgari&C], cited above,
§ 164).

74. In the present case, despite the plausibbenrdtion available to the
authorities that the alleged assaults had beealiaanotivated, there is no
evidence that they carried out any examination ititis question. In
particular, nothing was done to verify the statetsesf the first applicant
that they had been racially verbally abused oradtiwer statements referred
to in the open letter alleging similar ill-treatmiesf Roma; nor do any
inquiries appear to have been made as to whetherT&tkrakas had
previously been involved in similar incidents oretiier he had ever been
accused in the past of displaying anti-Roma semtimeor, further, does
any investigation appear to have been conductedhiotv the other officers
of the Mesolonghi police station were carrying thdir duties when dealing
with ethnic minority groups. Moreover, the Courtte® that, even though
the Greek Helsinki Monitor gave evidence before thal court in the
applicants’ case and that the possible racial restior the incident cannot
therefore have escaped the attention of the coarspecific regard appears
to have been paid to this aspect, the court trgdhia case in the same way
as one which had no racial overtones.

75. The Court thus finds that the authoritiesefdiln their duty under
Article 14 of the Convention taken together withtiéle 3 to take all
possible steps to investigate whether or not disoation may have played
a role in the events. It follows that there hasnb@®iolation of Article 14 of
the Convention taken together with Article 3 inptecedural aspect.

IV. APPLICATION OF ARTICLE 41 OF THE CONVENTION

76. Article 41 of the Convention provides:

“If the Court finds that there has been a violatidrthe Convention or the Protocols
thereto, and if the internal law of the High Contiiag Party concerned allows only
partial reparation to be made, the Court shalheifessary, afford just satisfaction to
the injured party.”

A. Damage

1. Pecuniary damage

77. The first applicant claimed 4,540.80 euros & ttbr loss of income
over a period of twelve months after the inciderte second applicant
claimed EUR 2,250 for loss of income over a penbdix months after the
incident. They further submitted that due to thejuries they were unable
to resume their previous occupations.
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78. The Government submitted that the applicaats ot duly proved
the existence of pecuniary damage and that thaiimsl on this point should
be dismissed.

79. The Court notes that the claims for pecundasage relate to loss
of income, which was allegedly incurred over a gerof twelve and six
months respectively after the incident, and togaite subsequent reduction
of income. It observes, however, that no supportiggails have been
provided for these losses, which must thereforerdgarded as largely
speculative. For this reason, the Court makes raycdwnder this head.

2. Non-pecuniary damage

80. The applicants claimed EUR 20,000 each ineetspf the fear, pain
and injury they suffered.

81. The Government argued that any award for remupiary damage
should not exceed EUR 10,000 for each applicant.

82. The Court considers that the applicants hangoubtedly suffered
non-pecuniary damage which cannot be compensately by the findings
of violations. Having regard to the specific circgtances of the case and
ruling on an equitable basis, the Court awards eggticant EUR 10,000,
plus any tax that may be chargeable on that amount.

B. Costs and expenses

83. The applicants made no claim for costs an@esgs.

C. Default interest

84. The Court considers it appropriate that tHaweinterest should be
based on the marginal lending rate of the Eurofgamtral Bank, to which
should be added three percentage points.

FOR THESE REASONS, THE COURT UNANIMOUSLY

1. Holds that there has been a violation of Article 3 af thonvention in
respect of the treatment suffered by the applicahthe hands of the
police;

2. Holds that there has been a violation of Article 3 af tbonvention in
that the authorities failed to conduct an effectirgestigation into the
incident;
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. Holds that there is no need to examine separately thgleint under

Article 13 of the Convention;

. Holds that there has been no violation of Article 14tled Convention

taken in conjunction with Article 3 of the Conventiin respect of the
allegation that the treatment inflicted on the apits by the police was
racially motivated;

. Holds that there has been a violation of Article 14 loé {Convention

taken in conjunction with Article 3 of the Conventi in that the
authorities failed to investigate possible racisotives behind the
incident;

. Holds

(a) that the respondent State is to pay to eachcapp within three
months from the date on which the judgment becorfieal in
accordance with Article 44 § 2 of the Conventiort)RE 10,000 (ten
thousand euros) in respect of non-pecuniary damalgs,any tax that
may be chargeable;

(b) that from the expiry of the above-mentionede¢h months until
settlement simple interest shall be payable orablmye amount at a rate
equal to the marginal lending rate of the Europ€antral Bank during
the default period plus three percentage points;

. Dismisseghe remainder of the applicants’ claim for judisfaction.

Done in English, and notified in writing on 13 Dedger 2005, pursuant
Rule 77 88 2 and 3 of the Rules of Court.

Michael O’BoYLE Nicolas BraTzA

of

Registrar President

In accordance with Article 45 § 2 of the Conventand Rule 74 § 2
the Rules of Court, the following separate opis are annexed to this

judgment:

(a) concurring opinion of Sir Nicolas Bratza;
(b) separate opinion of Mr Casadevall.

N.B.
M.O.B.
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CONCURRING OPINION OF JUDGE
SIR NICOLAS BRATZA

| agree with the conclusions and with the reasonirtpe Chamber, save
that | have the same hesitations about the passagaragraph 65 of the
judgment, which draws on paragraph 157 of the Cotlachovajudgment
(Nachova and Others v. Bulgar[&C], n0s.43577/98 and 43579/98), as |
expressed in thHachovacase itself.

Although it does not affect the outcome of the pnescase, any more
than it did in the case &fachoval remain of the view that the paragraph is
too broadly expressed when it suggests that, becatighe evidential
difficulties which would confront a Government,wbuld rarely if ever be
appropriate to shift the burden to the Governmergrove that a particular
act in violation of the Convention (in this casestidle 3; in Nachova
Article 2) was not racially motivated. As in thdachovacase itself, |
consider that circumstances could relatively edsdyimagined in which it
would be justified to require a Government to preivat the ethnic origins
of a detainee had not been a material factor inlteeatment to which he
had been subjected by agents of the State.
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SEPARATE OPINION OF JUDGE CASADEVALL
(Translation)

1. | voted — albeit without great conviction — mwvbur of the finding that
there had been no violation of Article 14 takeramjunction with Article 3
of the Convention in respect of the applicants2gdition that the treatment
inflicted on them by the police was racially motea (point 4 of the
operative provisions). My vote was prompted byrked for solidarity and
cohesion after the Grand Chamber’s recent decisitine case oNachova
v. Bulgarig which raised an almost identical question to tifahe present
case, namely the existence of racial motives incthreduct of members of
the security forces. | thus maintain the view thaekpressed with some of
my colleagues in our joint dissenting opinion arewxo theNachova
judgment.

2. Since the Court, in the present case also, fdbatlthere had been a
twofold violation of Article 3, under substantivedch procedural heads, it
would have been sufficient, in my opinion, if theuet had also found a
violation of Article 14 by adopting a holistic amach to the complaint,
instead of minimising the problem by simply attaxthit to the procedural
aspects of Article 3.

3. The serious, precise and corroborative presamgtivhich emerge from
the case file as a whole, together with the “plalgsinformation available
to the authorities that the alleged assaults hauh acially motivated...”
(paragraph 74 of the judgment) and the joint opted of 11 May 1998
from the Greek Helsinki Monitor and the Greek MitpRights Group to
the Ministry of Public Order (paragraph 17 of thelgment), confirm the
conclusion that there was a violation of Articlethken in conjunction with
Article 3 of the Convention, without any need tcstoiguish between
substantive and procedural aspects.



