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Introduction

1 The applicants in this proceeding are facing gbsibefore the High Court which allege that
they were participants in three counts of consgitaanurder.

2 To these charges each of the accused has, agnanent, pleaded not guilty and, but for this
application, would be required to face trial in thigh Court in the ordinary way. However, each
of the accused has applied to the High Court feerananent stay of the trial of that information.

3 This is my judgement on the application for anpement stay.
Background

4 In December 2006, members of the military formiesiji assumed components of the
executive power of the government of Fiji. Someeheeferred to those events as a coup d'état.
Whether that is a technically correct or politigadbt expression is not critical to the issues
which the Court has to consider in the instant cdle charges before the court concern events
which are alleged to have occurred between SepteanioeNovember 2007. By that time, the



commander of the military forces of Fiji, had assdinthe office of acting Prime Minister. Also
by that time, relevant to these proceedings, th@®in place an acting Minister of Finance and
an acting Attorney General.

5. The case for the prosecution is that a groypeosons which included the accused entered into
an agreement to murder the persons who were tegpectively, the acting Prime Minister, the
acting Minister of Finance and the acting Attorii&gneral. The prosecution alleges that a
military officer, Corporal Kuli managed to infiltrathis group of persons by, amongst other
things, pretending to support the course of conddnith was said to be under discussion and
which culminated in the charges of conspiracy todau At a later stage in this conspiracy, the
prosecution alleges that a further military offideétajor Narawa, also infiltrated the group.
Again, the case for the prosecution is that Majardwa did so by leading the alleged
conspirators believe that he was on their sidep@mait Kuli and Major Narawa portrayed
themselves as military officers (which they wetm)t ones who were disaffected with the
military officers who were then in positions of pemn the executive branch of the government
of Fiji.

6. The principal source of evidence for the corapircomes from the proposed testimony of Cpl
Kuli. On the basis of the statements he has supgtis evidence is that he spoke to the accused
and participated in the discussions during whighdbnspiracy was formulated and, to some
extent, refined both as to scope and as to détalno understatement to say that the case for
the prosecution hinges on his testimony. In duegsmut will be necessary to review
components of his proposed testimony as revealeédebthree witness statements that he has
given. This is because part of the case for thessztin their applications for a stay of
proceedings is based on the content of his propestidhony.

Grounds of the application: overview

7 In very broad terms, the grounds upon which #grenanent stay of proceedings is sought are,
at least, as follows:

(1) treatment of the accused prior to interception

(2) treatment of the accused on interception

(3) treatment of the accused post interception

(4) unfair and prejudicial publicity

(5) the absence of bona fides in the carrying out of the investigation by, in particular, the military
(6) inadequate disclosure by the State

(7) destruction of material ordinarily disclosable which seriously prejudices a fair trial

There is also an over-arching assertion that thelect of the military, taken as a whole, is such



that it would be improper to hold a trial.

8 Not every accused relies on each of the grountismed above. In due course, it will be
necessary to refine the statement of the grountisecdipplication by reference to specific
accused.

9 The factual case put by the accused is compleéxsamot easy to summarise in a paragraph.
The essence of it that members of the military amaards the end of the period under
consideration, the police engaged in a concertetbaan to harm the interests of the accused.
Prior to the arrest of the accused the case foathased is that the military sought to harm the
ability of certain of the accused in their employrmand business interests. Some of the accused
were former members of the Fiji military in an elinit known as the Counter Revolutionary
Warfare Unit (CRW) and having served jail termsvarious offences of (or akin to) mutiny,
tried to rehabilitate their lives. They secured kvas security guards with the 10th accused. The
10th accused was a successful businessman whe,smtended, had fallen foul of the military
and the military sought to damage him and his lmssirand economic interests. The accused
who were formerly members of the CRW unit were bsed by the military. The conduct
includes acts which were unlawful and in some casesunted to the deprivation of the liberty
of some accused. Following their arrest, the nmititend police by a variety of acts including
concerted assaults on the 10th accused and tsex kestent other accused, the publication of
comments adverse to the interest of amongst otther4,0th accused and the revelation of
certain personal intimate material belonging tolBth accused and the treatment of him and his
spouse/partner amounted to, taken as a wholejlzetske course of conduct which was so
outrageous as to amount to conduct which shouldtresa stay of these proceedings. Further it
is alleged that the investigation and observatioth® accused while the conspiracy the subject
of the charges was being formulated, was itseffaswed, improper and not undertaken in good
faith so as to justify a stay of proceedings. Findhe case for the accused is that a stay should
be granted because of the deliberate destructioartdin evidence which, so the accused say,
would assist them in defending themselves agdnestharges.

10 As | say, this is only a brief summary of thetfel case for the accused. | will examine this
in detail later in this judgment.

11 I should add one further point at this stagee fett that some of the accused had been
convicted for various offences of (or akin to) nmytis not something | have held against those
accused. It is common ground that these convicipamgy informed the bias alleged against the
military. The convictions have not in any way atBet my assessment of the evidence and the
case. These matters were responsibly exposed cothee of argument as necessary
background for me to understand the competing octiotes.

Burden and standard of proof on application for a stay of proceedings

12 Before a stay of proceedings could be considénede must be a factual basis for that
consideration. It is common ground that the accimezd the burden of proof of establishing the
facts which might justify the intervention of tlasurt by way of stay of proceedings. It is also
common ground that the standard of proof which rbestttained is proof to the civil standard.



The facts must be established by evidence whielmsissible under the law.
Evidence

13 The basis for the cases for the accused ancheefor the State was contained, in the main,

in affidavits. (There were some statements by celunsm the Bar Table which | accepted.) No

oral evidence was called in support of this appilbca The Court been asked to resolve many of
the factual disputes in this case.

14 1 made it plain to the parties in the early mdirthe hearing of this application that | may have
difficulty making findings of fact absent oral eeldce being called. The reason for that is self-
evident. At one stage there were at least intimatibat witnesses would be called to give oral
evidence. That never eventuated. | make it plaia hot hold the decision not to call oral
evidence against any of the Applicants/Accusedt Wae their right and it was plainly and
obviously a deliberate choice. Each of the Appliséccused were represented by highly
competent counsel and | have no hesitation in gaiog on the assumption that counsel (and
thus their respective clients) well appreciateddtesequences of the choice to proceed as they
did. That was plainly implicit in some of the sulssions. The plain fact is that many of the
allegations of fact cried out to be tested in cr@samination.

15 An example of this, but by no means the onlyainse, concerns the allegations of assault
made by the 10th accused Mr Khan following hisricgetion by the authorities. (I use
"interception” and "authorities" as words intendedbe neutral.) This so even in the case of
witnesses who said they saw assaults on Mr Khanwére arguably "independent” witnesses.
As will become apparent when | examine the evidemcthis specific topic, the weight to be
attached to these witnesses rather depends omdltieyapf their observations. How much could
they really see? Over what duration?

16 The source of information in relation to thed@&pendent” withnesses came from statements
taken by the police. While these statements talehdpolice were produced by the State under
their disclosure obligations, | did not proceed mitlee basis that they were, in effect, statements
against the interest of the State. There is noiedm@ssertion by a prosecuting authority that
material it produces is true or reliable. Unlessdlthority expressly asserted truth or reliahility
the material is information in the hands of theethefe to make of it what they will via the time-
honoured and time-tested modes of establishingltly .

17 Lest anyone suggest it, this was not a caseentheras incumbent upon the State to indicate
which witnesses it wanted to cross-examine. Foattoeédance of doubt, as this case played out,
such a suggestion would have been nothing shatsiird. No one could have been in even the
slightest doubt that factual issues were well aaky joined. In many respects the stance of the
State was simply: prove the factual basis for yaase.

18 Some of the issues of fact are broadly commourgt or so obviously unchallenged that |
could accept them without going further. Some faktoatters | have resolved on what |
consider to be a common sense or broad-brush agprBame matters were assumed to be true
for the purpose of the application. (The best eXampthis was the destruction by Cpl Kuli of



certain notes. That was, in part, the very basjzaof of the application for the stay.) In other
areas, for reasons which will shortly appear, lehbaad to make findings where there was only
affidavit evidence. | have evaluated this on theidbthat merely because something was said in
an affidavit that it was to be accepted unlessctliyeontradicted by other evidence. Affidavits
are not pleadings. Affidavits are evidence and majuation of what is said in affidavits was
informed by the applicable standard of proof.

Principlesof Law
Basic starting point

19 It is common ground that the High Court of Faging a superior court of record, has an
inherent jurisdiction to stay proceedings which @egermined by the Court to be an abuse of the
process of the court. Generally speaking, the migtances in which this court might consider
the imposition of a stay of proceedings are:

(1) circumstances are such that a fair trial of the proceedings cannot be had; or

(2) there has been conduct established on the part of the executive which is so wrong that it would be
an affront to the conscience of the court to allow proceedings brought against that background to
proceed.

The authorities demonstrate that the categoriesmduct or set of circumstances (or both)
which might justify the imposition of a stay of peedings are never closed. During the course
of this application it was remarked that the faotd circumstances of this case are unique.
Nevertheless, the law which governs a stay of @dicgs in a criminal case as it applies in Fiji
and taken together with the burden and standapdaaff which applies is more than adequate to
deal with the issues which arise. The explanatooritfis is that the by its very nature, a stay of
proceedings only arises in exceptional or unuduadti unique circumstances and the law as it
has developed in Fiji is thus designed to meet sirchmstances.

20 Itis also common ground that the source oftheer of a court such as the High Court of
Fiji to make such an order is found within the irdre power of that court to regulate its own
process. That process is, of course, devoted taydostice according to law. The doing of
justice through the courts according to the lawane of the critical components of a society
which has at its base the rule of law.

21 The concept of a stay of proceedings, by itg mature, might in some respects be seen as
inconsistent with the very reason that courts sagcthe High Court of Fiji exist. Such courts
exist to resolve disputes and do justice accortbrigw where that dispute is between one
member of the community and another member of dinencunity or between the State and a
member of the community. A stay stops that process.

22 In the present case, we are concerned withutisgljction of the court being engaged by an
information laid before the court to do justice @cling to law between 10 members of the



community and the State in relation to allegatithvag those 10 members of the community
conspired to murder certain persons. The law isuhkess there are exceptional circumstances
in existence which would justify a stay of procexwdi, the community is entitled to expect that
the Court will try those accused in accordance Vaith until a verdict is rendered on that
Information. InConnelly v DPH1964] AC 1254 1304, Lord Morris observed:

Generally speaking a prosecutor has as much right as a defendant to demand a verdict of a jury on an
outstanding indictment, and where either demands a verdict a judge has no jurisdiction to stand in the
way of it.

As later authorities show, it is not just the pmsger and the accused who might be said to have
an interest in the case. It is also the community.

23 It is generally recognized th@bnnelly v DPRabove) is the modern starting point for any
analysis of the scope of the inherent power ofwatcguperior jurisdiction such as the High Court
of Fiji to stay proceedings as an abuse of thege®of that court. The exceptional nature of a
stay of proceedings is at least implicit in theeslyations of Lord Morris quoted above. Each of
the speeches of members of the House of Lor@melly v DPRabove) made the same point
about the exceptional nature of the jurisdictiostmy an otherwise regularly instituted and
maintained criminal charge before a court. The pticeal nature of the jurisdiction has been
recognised in countless of the decisions of cafrtégh authority of Fiji and of the balance of
the common law world and it is not apposite to nenthese in detail at the moment.

24 One of the fundamental consequences of theisgeastthis jurisdiction by ordering a stay of
otherwise regularly brought and maintained proaagslis that the case is never tried. The
person who is said to be the victim never recehre®r her day in court. Not a word of evidence
is heard in what is almost always an open and pieliting of a court in accordance with settled
rules of procedure and evidence. The communityahasbvious and basic interest in seeing such
charges tried. In that regard, the community isiigled of seeing those who are otherwise
regularly and properly charged, after a properingaeither convicted because the court is sure
of their guilt or acquitted and discharged wheredburt is not sure of the guilt of that person.

25 In the instant case, there might be said torbader considerations than the interests of those
who are alleged by the charges to be the intenahidhg of the alleged conspiracy. If what is
said in the depositions is true then, in at least ®ense, the community also has an interest as
victim. However these concerns are formulated, ereya critical component of the reasons why
a stay of proceedings is an exceptional remedy.réimedy operates in complete contradiction
to one of the basic imperatives of the criminal:létvat regularly brought charges should be tried
in accordance with the law.

26 Nevertheless, in a judicial system devoted ¢éoréisolution of disputes by doing justice
according to law, that system may have to do jadtic ordering a stay of proceedings.

27 InConnelly v DPRabove) at page 1296, Lord Reid held that theret Halsays be a residual



discretion to prevent anything which savours ofsabaf process.” Lord Morris of Borth-y-Gest
held: (page 1301)

There can be no doubt that a court which is endowed with a particular jurisdiction has powers which are
necessary to enable it to act effectively within such jurisdiction. | would regard them as powers which
are inherent in its jurisdiction. A court must enjoy such powers in order to enforce its rules or practice
and to suppress any abuses of its process and to defeat any attempted thwarting of its process.

Lord Morris added: (page 1301-1302)

The power (which is inherent in a court's jurisdiction) to prevent abuses of its process and to control its
own procedure must in a criminal court include a power to safeguard and accused person from
oppression or prejudice.

28 Lord Hodson (page 1335) described the existehagpower as "undoubted”. Lord Devlin
would appear to have put the matter more broaddyhéld that court had the power subject to
statutory rules "to make and enforce the rulesractire in order to ensure that the court process
is used fairly and conveniently by both sides".riiede the point the rules of evidence and
procedure are a reflection of an attempt to do wiast fair and just between prosecutors and the
accused. Similarly, Lord Pearce (page 1361) consitihat every court of justice had an
inherent power to protect itself from the abusé@bwn procedure. He held that the pleas of
autrefois convicandautrefois acquitid not exhaust that jurisdiction. (Page 1362)

29 The facts o€onnelly v DPRare reasonably well known. There was no suggesiiaiever
that Mr Connelly had anything other than a failtevhen he was ordered to be tried on charges
of robbery. It is to be recalled that Mr Connelbdhallegedly killed someone during the course
of that robbery. He had been previously tried farder in respect of that killing. According to
the practice which then operated in England ande®/a charge of murder was not tried with
other charges in respect of the conduct which apemmed the murder. Thus, in Mr Connelly's
case he faced a charge of murder and the champbloéry was not included on the indictment.
However, the conviction for murder was quashedppeal. The prosecution then sought to
indict him on a charge of robbery which as a restithe practice that then applied in England
had been deliberately left off the indictment. Hwause of Lords held that the indictment of Mr
Connelly for robbery was not, in the circumstanegsabuse of process.

30 It is not necessary in these reasons to raciidlithe historical development of the law which
in certain circumstances permit criminal proceeditoybe stayed as an abuse of process.

31 However, it is right to note certain major deyhents from 1994 onwards. From at least
1994, courts of high authority have held that & stégght be imposed in essentially two
circumstances. The first is where it is demonstréihat the accused cannot have a fair trial. That
line of thought falls for consideration in this eaand | discuss the principles concerning this
later in the jJudgment. The second group of circamaes is less easy to define - especially if the
definition is restricted to one sentence. The sdaategory is essentially concerned with



conduct on the part of the executive which hasygwact on the criminal proceedings and, which
is so outrageous - whether that outrageousnesgaw/iul conduct or otherwise - that for the
court to countenance such behaviour would bringsyiséem of justice in to disrepute.

32 The first major development appearfin Horseferry Road Magistrates, Ex parte Bennett
[1994] 1 AC 42 There, Bennett was unlawfully brought to the BdiKingdom as a result of
collusion between the South African and Britishigwto faces charges laid in Britain. The
police, as a result of their collusion, side-steppeme of the basic protections that an accused
has when he is brought from one country to facaical charges in another country. The
protections are included in the process known &méxion. Bennett did not go through that
process. He was simply bundled onto an airplargouth Africa. On arrival in the UK, he was
arrested and brought before magistrates to be ctiethfor trial. The House of Lords held by a
majority of four to one that in those circumstanaasEnglish court should refuse to try the
defendant. Lord Griffiths held (at p61-62):

In the present case there is no suggestion that the appellant cannot have a fair trial, nor could it be
suggested that it would have been unfair to try him if he had been returned to this country through
extradition procedures. If the court is to have the power to interfere with the prosecution in the present
circumstances it must be because the judiciary accept a responsibility for the maintenance of the rule of
law that embraces a willingness to oversee executive action and to refuse to countenance behaviour
that threatens either basic human rights or the rule of law.

In this regard, see alsB:v Mullen[2004] 2 Cr App R 290 where it was held that thigigh
authorities, in securing Mullen's deportation frdimbabwe, had been guilty of a blatant and
extremely serious failure to adhere to the rulaafwith regard to the production of a defendant
for prosecution in the English courts, so that wheany years later, this came to light, his
conviction fell to be quashed.

33 In Canada, the Supreme Court imposes a highinestr this second heading. The Supreme
Court held that a stay proceedings should be inthose

where irreparable prejudice would be caused to the integrity of the judicial system if the prosecution
were continued

SeeR v 0'Connof1995] 4 SCR 411(1996) 130 DLR (4th) 235 at p 277.

34 One area in which the courts have been askeahtider allegedly shocking conduct in cases
involving agents provocateutn Nottingham City Council v Amii2000] 1 Cr App R 426 Lord
Bingham held that it was unobjectionable for a &avorcement officer to provide the
opportunity to break the law, an opportunity whibk defendant freely takes.

35 InR v Looseley, Attorney-General's Reference (NoZB00)[2001] 1 WLR 2060the House
of Lords dealt with two cases in which, in broadhts, undercover officers obtained drugs from




defendants. In each case it was submitted thahécase to proceed would amount to an abuse
of process. The question, answered in the affineatvas whether the English law concerning
entrapment was compatible with the European Comwewnin Human Rights and the guarantee
of the right to a fair trial. Lord Nicholls of Bidnhead observed:

Every court has an inherent power and duty to prevent abuse of its process. This is a fundamental
principle of the rule of law. By recourse to this principle courts ensure that executive agents of the state
do not misuse the coercive, law enforcement functions of the courts and thereby oppress citizens of the
state. Entrapment ... is an instance where such misuse may occur. It is simply not acceptable that the
state through its agents should lure its citizens into committing acts forbidden by the law and then seek
to prosecute them for doing so. That would be entrapment. That would be a misuse of state power, and
an abuse of the process of the courts.

36 The real difficulty, consistent with the impeévatthat a stay of proceedings is an exceptional
remedy of last resort was to define what unaccépttrapment was and what conduct on the
part of law enforcement officials was acceptabl@d.Nichols noted:

As already noted, the judicial response to entrajinsebased on the need to uphold the rule of
law. A defendant is excused, not because he icldpable, although he may be, but because the
police have behaved improperly. Police conduct Wibiengs about, to use the catch-phrase,
state-created crime is unacceptable and improeprdsecute in such circumstances would be
an affront to the public conscience, to borrowldreguage of Lord Steyn iR v Latif[1996] 1

WLR 104 112.

Later in his speech, Lord Nicholls added:

Ultimately the overall consideration is always whether the conduct of the police or other law
enforcement agency was so seriously improper as to bring the administration of justice into disrepute.
Lord Steyn's formulation [in R v Latif] of a prosecution which would affront the public conscience is
substantially to the same effect.

Further:

The use of pro-active techniques is more needed and, hence, more appropriate, in some circumstances
than others. The secrecy and difficulty of detection, and the manner in which the particular criminal
activity is carried on, are relevant considerations.

37 Lord Hoffmann identified the underlying ratioadbr a stay of proceedings cases and put it at
para 40 as follows:



The stay is sometimes said to be on the ground that the proceedings are an abuse of process, but Lord
Griffiths [in Bennett] described the jurisdiction more broadly and, | respectfully think, more accurately,
as the jurisdiction to prevent abuse of executive power.

Lord Hoffman made it clear that there is a disimtibetween active and passive conduct on the
part of an informer but that does not always previte answer. He said:

The need for an authorised and bona fide investigation into suspected criminality is sufficient to show
that the question of entrapment cannot be answered simply by asking whether the defendant was given
an opportunity to commit the offence of which he freely availed himself. This is important but not
enough. The matter is more complicated and other factors have to be taken into account. Likewise, | do
not think that even the causal question can be answered by a mechanical application of a distinction
between 'active' and 'passive' conduct on the part of the undercover policeman or informer. In cases in
which the offence involves a purchase of goods or services, like liquor or videotapes or a taxi ride, it
would be absurd to expect the test purchaser to wait silently for an offer. He will do what an ordinary
purchaser would do. Drug dealers can be expected to show some wariness about dealing with a stranger
who might be a policeman or informer and therefore some protective colour in dress or manner as well
as a certain degree of persistence may be necessary to achieve the objective. And it has been said that
undercover officers who infiltrate conspiracies to murder, rob or commit terrorist offences could hardly
remain concealed unless they showed some enthusiasm for the enterprise. A good deal of active
behaviour in the course of an authorised operation may therefore be acceptable without crossing the
boundary between causing the offence to be committed and providing an opportunity for the defendant
to commit it.

The observations of Lord Hoffman were recentlydaléd inR v Wintel{2007] EWCA Crim
3493.

38 Lord Hutton approved the four factors set ouhmdissenting judgment of McHugh J
Ridgeway v R1995) 184 CLR 1992 as follows:

(1) Whether conduct of the law enforcement authorities induced the offence.

(2) Whether, in proffering the inducement, the authorities had reasonable grounds for suspecting that
the accused was likely to commit the particular offence or one that was similar to that offence or were
acting in the course of a bona fide investigation of offences of a kind similar to that with which the
accused has been charged.

(3) Whether, prior to the inducement, the accused had the intention of committing the offence or a
similar offence if an opportunity arose.



(4) Whether the offence was induced as the result of persistent importunity, threats, deceit, offers of
rewards or other inducements that would not ordinarily be associated with the commission of the
offence or a similar offence.

39 Perhaps most recently,anday v Senior Superintendent Wellington Vii2@08] UKPC

24, the Privy Council held that the key issue wasrdstraint of the improper exercise of
executive power. The issue in that case was whétleaitecision by the executive to conduct a
re-trial ordered by an appellate court abused thegss of the courts. (It is critical to note that
while an appellate court might order a re-triatinminal proceedings, it is open to the
prosecution - which is part of the executive arng@fernment - to proceeding with the re-trial.)
The advice of the Privy Council reviewed the auities and concluded:

It will readily be seen that the factor common to all these cases, indeed the central consideration
underlying the entire principle, is that the various situations in question all involved the defendant
standing trial when, but for an abuse of executive power, he would never have been before the Court at
all. In the wrongful extradition cases the defendant ought properly not to have been within the
jurisdiction; only a violation of the rule of law had brought him here. Similarly, in the entrapment cases,
the defendant only committed the offence because the enforcement officer wrongly incited him to do
so. True, in both situations, a fair trial could take place. But, given that there should have been no trial at
all, the imperative consideration became the vindication of the rule of law.

40 In considering the issue of entrapment, it wasl@plain irR v Jones (lan)2007] EWCA

Crim 1118 that the precise nature and scope abffie@ce charged is of considerable importance
in determining whether a stay of proceedings isfjad. In that case, the essence of what was
alleged was that the accused was inciting undegatseto perform indecent acts upon him.
Thus when an under-cover police officer pretenadaet such a girl, what was critical was the
act of incitement and not the officer's response.

Discretionary and exceptional remedy

41. The authorities recognise that the power toosepa stay is discretionary, and that a stay
"should only be employed in exceptional circumsesicSeeR v Humphry$1977] 1 AC 1
Barton v R[1980] HCA 48 (1980) 147 CLR 75Moevao v Department of Labo[ir980] 1
NZLR 464 R v Derby Crown Court, ex parte Broak®985) 80 Cr App R 164Attorney-
General’'s Reference (No 1) of 1990%92] OB 63( Jago v District Cour{NSW)[1989] HCA
46; (1989) 168 CLR 23Tan Soon Gin v Judge Cameron & Afb892] 2 AC 205 The power
has always been considered a residual Goenelly v DPPR v Humphry$1977] 1 AC 1. That
carries with it the obvious implication that only@n all else fails or no other remedy is
realistically available may the court even considgrosing a stay.

42. The exceptional nature of the remedy was rasednnState v Rokotuiwdil998] FJHC
196, State v Naitini (aka George Speig[fD01] FJHC 1 State v Buksh & Othef2005] FJHC
432, Sahim v Statf2007] FJHC 119State v PaJ2008] FJCA 13




43 Before the courts may consider imposing a stegylaw requires that Courts consider other
remediesR v Heston-Francoi€l984) Cr App R 20%ttorney-General’s Reference (No 1) of
1990)[1992] OB 630QR v O’Connorf1995] 4 SCR 411(1996) 130 DLR (4th) 23R v

Taillefer & R v Duguay2003] 3 SCR 307

44 The foregoing is not to prohibit the courts frdoing justice. Lord Edmund Davis saidRnv
Humphryg1977] 1 AC 1 55E that:

While judges should pause long before staying proceedings which on their face are perfectly regular, it
would indeed be bad for justice, if in such fortunately rare cases as R v Riebold [1967] 1 WLR 674 their
hands were tied and they were obliged to allow the further trial to proceed. In my judgment, Connelly

established that they are vested with the power to do what the justice of the case clearly demands....

Prejudiceto afair trial

45 Where the fairness of a trial is in jeopardgréhare circumstances in which a stay of
proceedings might be granted to protect this righe right to a fair trial is fundamental. Section
29(1) of the Constitution requires that every persbarged with an offence has the right to a fair
trial before a court of law.

46 In Attorney-General's Reference No 1 of 198892] QB 630 Lord Lane CJ held that the
power of any court to stay criminal proceedingamsbuse of its process is residual and
discretionary. At page 643G Lord Lane said thastay should be imposed:

... unless the defence shows on the balance of probabilities that owing to the delay he will suffer serious
prejudice to the extent that no fair trial can be held. In other words that the continuance of the
prosecution amounts to a misuse of the process of the court.

47 InAttorney General's Reference (No 2 of 20@0Dp4] 2 AC 72 85, Lord Bingham observed
that it is "axiomatic that a person charged witliihg committed a criminal offence should
receive a fair trial and that, if he cannot bedriairly for that offence, he should not be tried f
it at all". Lord Bingham has speaking in the comntixArticle 6 of the European Convention.
That requires that the trial process, viewed afi@ley must be fair.

48 However, the right to a fair trial, as secti@d? the Constitution makes plain, does not exist
in a vacuum. Section 29 speaks of the right bemgyed in a "court of law." That says
something about not only the nature of the courtatso recognises that such a court will have
procedures and remedies for the exercise and safigg of that right. A stay of proceedings is
one such remedy. It is not, Agorney-General's Reference No 1 of 188€arly recognises, the
only remedy or method of securing the right toiatféal. The conduct of the trial, the
application of the rules of evidence and procedise have a vital role to play in this regard.



49 Another feature of the right to a fair trial motisting in a vacuum was explained by Lord
Steyn inAttorney General's Reference (No 3 of 1929D1] 2 AC 91 118. There, he held that:

the purpose of the criminal law is to permit everyone to go about their daily lives without fear of harm
to person or property. And it is in the interests of everyone that serious crime should be effectively
investigated and prosecuted. There must be fairness to all sides. In a criminal case this requires the court
to consider a triangulation of interests. It involves taking into account the position of the accused, the
victim and his or her family, and the public.

This, in my judgment, provides a vital understagdif why a stay of proceedings is a residuary,
discretionary and exceptional remedy. Thus thenicjon in the authorities cited above is look
for other means of ensuring a fair trial beforarigkhe step of, in effect, terminating the trial.

50 These are only general remarks about the rgaffair trial. In the course of this judgment |
have to return to the content of this right in teatext of allegations of deliberate destruction of
evidence and the conduct of the investigation gdlyeThere is the further over-arching ground
that the conduct of the military, taken as a whslguch that no fair trial can be had.

The seriousness of the charges

51 The charges are very serious. The maximum pepadtvided on conviction is life
imprisonment. If it was found to be proved afterial, an agreement to murder any human being
would be bad enough. It is at least arguable thatggeement to murder three of the principal
officials of the interim government of Fiji giveifi,proved on the evidence, that the object was to
destabilise the country would be all the more sexiddowever, it is not necessary to speculate
about that that: on any view these are seriouggelsar

52 The fact that the charges are serious onegeigeant consideration in determining whether
or not to stay a prosecution. However, it is pdssib overstate the impact of the seriousness of
the charges as a relevant consideration. The p@atmade by Lord Hoffmann #ttorney
General's Reference No 3 of 2000, R v Lood@ey1] 1 WLR 2060[2001] UKHL 53

53 In another context, | have tried to make thepthiat one of the rationales behind the
exceptional nature of this remedy is the publieliest in having the charges and the evidence
aired in open court. While 1 do not think it rigiot overstate this, | proceed on the basis that this
is at least as important as ordinary cases andionaylegree be more important in this case. |
have tried to keep this issue in its proper pld¢e seriousness of the charge is relevant in
determining whether or not to grant a stay. Thaeegf relevance critically depends on the
extent to which there has been misconduct on thteopthe executive which has an impact on
the charges brought before the court. On the dthaed, | take the view that whether or not the
charge can be viewed as a serious one is notathjtielevant when determining whether or not
to grant a stay where the basis for that stayashb fair trial of the charges can be held.

Pre-trial publicity



54 Mr Khan asserts that pre-trial publicity in teda to him has been such as to require a stay of
proceedings. The contention is upon two bases:

(1) the publicity is of itself sufficiently prejudicial to justify a stay; and

(2) the publicity was generated with the purpose of prejudicing the interests of Mr Khan.

55 Kalpana Arjun is the news archivist at the t&ijevision station and has provided an affidavit
sworn on 2 July 2008. The affidavit produces seléttanscripts and video footage published by
the Fiji television station. While | do not thinkat any issue could be taken as to the accuracy of
the copying of the material from Fiji televisiorgthing can be said from this material about the
sources of information of the journalists, whettirse sources were accurate and who prepared
or presented these reports. | know nothing of wdrettinese reports were fair or balanced. | have
proceeded upon the basis that this is what wasa®&heard on Fiji television in the news
programmes for the relevant date mentioned inrtdestripts. Nevertheless, it requires little
imagination to accept that these matters were tega@s fact and may have been accepted by
some of the viewers of these reports as fact.

56 In relation to the broadcast material, it becafmaous during the hearing of the application
for the stay that the transcripts didn’t always chatery well with the words spoken. | have
largely ignored the transcripts.

57 The first part of the material describes pathefbuild-up of events prior to the assumption of
executive power by Commodore Bainimarama in la@628hd the formation of the interim
administration.

58 The material then moves to a report on Decermbge2006 that a property said to belong to
Mr Khan was raided by soldiers on that day. Thofing day, Fiji television news reported
that Mr Khan had gone into hiding but was requegstimmeeting with the military commander.
The report asserts that Mr Khan owns Pacific Conhrethis report it is said that Pacific Connex
is in some form of partnership with the NLTB's thmmmercial arm known as Vanua
Development. The report also describes that thigamjildemanded that the NLTB sells its
commercial arm. The report to which reference h@ady been made appears to be the first
suggestion on Fiji television that there was anynaztion between allegations of corrupt
practices and Mr Khan.

59 The television footage also covers commenthiemposition of Mr Khan as events develop
after the arrest of Mr Khan and the other accu$kdre are comments from law enforcement
officials including the Commissioner of Police.

60 There are comments from Mr Khan's lawyers a&Man's hospitalization continues.
61 The presentation of the video news footage coled with extensive coverage of what was

the first appearance of Mr Khan before a Magistfaltewing his being charged with the
offence which he now faces.



62 The newspaper coverage essentially covers the geound. | read this coverage with the
same qualifications as were mentioned in relatotiné television footage. While many of the
matters mentioned therein appear to be essentiatigntroversial, the coverage is not evidence
of the facts asserted or even that the personsanéhsaid to have made the comments actually
made them.

63 Some of the material asserts that the militameha degree of animosity towards the accused.
The basis for that might be said to vary accordimggposition of the individual. There are
descriptions of raids on premises either ownedanected with Mr Khan.

64 The Fiji Sun on 25 October 2006, displays tredhire "Army warns millionaire™ with the
sub-headline "if there's any trouble, we'll comeyiou first". The lead paragraph of the article
says that the army has warned a millionaire busmas over his involvement with Counter
Revolutionary Warfare unit soldiers. (Although thés no direct evidence of this fact, a working
assumption of my evaluation of the evidence in tlise is that the CRW unit was a highly
trained and elite band of soldiers. It is commoougd that some of the members of that unit
mutinied in 2000. They were tried and convictedlat basis and served substantial periods in
custody.) The article quotes Colonel Driti whoeported as saying:

| have met Ballu Khan over the issue of him employing those CRW soldiers released from prison.

| warned him in that anything or any sort of instability arises in the country instigated by those CRW
boys, the Army will be out to get him first and I'll make sure that he gets implicated.

65 Plainly, on the assumption that on this artadeurately reports the matters | have just
mentioned, some degree of animosity can be denabedtfrom this article. The article also has
to be seen in the context of the culmination oéachange of correspondence between a person
who is apparently an employee of Mr Khan and thigarmy. | will deal with this in another
context.

66 On 9 December 2006, shortly after the takeof/@reogovernment by the military, the Fiji
Times reported a raid on the business premises &hdn - Pacific Connex. The lawfulness of
this raid is a matter which will be considered elsere. Also of significance in this context is
that the author of the report asserts that theamnyliwas acting on information that several
former CRW Unit soldiers were employed as guardbebffice. Implicit in this particular part
of the report is that this was the cause of the. rai

67 Another significant source of information abthé raid comes from the affidavit of Mr Khan.
Whatever else might be said, Mr Khan's affidavisygéainly hearsay as to this topic - he was
outside Fiji at the time.

68 There is also a report that attributes to Conmorm@ainimarama words to the effect the Mr
Khan was faking his injuries post-arrest. Thisagl9y Mr Khan to be untrue. | will have
something to say about the issue of injuries tdan in another context. This was said to be



deliberately calculated to undermine the positibMoKhan. There is no evidence that the
Commodore said these words. There is no evidenbe afitent if he did say them. This
component of the accusation of malice directed tdlan on the part of the military fails for
those reasons. | will shortly consider this remorthe basis of whether or not the report is
accurate there are those who might be assessormafnbave seen it and consider it to be true.

69 A report attributed to the Commissioner of Rolhas him saying that guns and ammunition
were found in Mr Khan's custody (custody in theaorsense) after his arrest. It appears to be
uncontroversial that no guns were found when mbgteoaccused were intercepted. | decline to
assume that the Commissioner was accurately repant therefore as a component of the
accused's case alleging directed malice by theamylithis aspect fails. | consider the prejudice
to the possible panel of assessors separately.

70 The final piece of reportage upon which reliaisgglaced as a directed malice issue is
substantially more recent. This concerned the ¢efgron of an escapee. It was reported that the
police said that he was suspected to be involvekdrconduct the subject of these charges. That
is said to be untrue. It may well is untrue. Thégaodirectly challenge the assertion attributed to
them. However what is compelling is how utterlyoooous it is. It does not begin to support a
case of directed malice. It could have no concdesatlverse effect on the fair-mindedness of
possible assessors.

71 The principles which guide the approach of iherts to a claim that proceedings should be
stayed on the basis of prejudicial publicity ardlsg@stablished. The accused must show on the
balance of probabilities that there was a seri@ksthat a future jury may be so tainted by
prejudice as a result of grossly adverse and uptaticity that a fair trial is probably not
possiblelrvin v Dowd[1961] USSC 112(1961) 366 US 717722;R v Kray[1970] 1 QB 125
(1969) 53 Cr App R 412¥lurphy v Florida[1975] USSC 114(1975) 421 US 794300;Murphy

v R(1989) 167 CLR 95R v Glennorj1992] HCA 16 (1992) 173 CLR 592HKSARYV Yip Kai-
foon[1999] 1 HKLRD 277 There must be more than the prospect that patgators know
something of the case the subject of the chargesuhnecessary and unrealistic to require total
ignorance by jurors of the facts or circumstandeb® case for such would be to require an
impossible standardivin v Dowd[1961] USSC 112(1961) 366 US 717722;R v Yuill(1993)

69 A Crim R 450R v Glennor1992] HCA 16 (1992) 173 CLR 592603, 60 A Crim R 18, 25;
R v SimpsoK1999) 106 A Crim R 59(HKSAR v Lee Ming-tee & Anothg2001] HKCFA 17
[2001] 1 HKLRD 5994 HKCFAR 133 R v Dudka(2002) 132 A Crim R 371. IR v Simpson
(1999) 106 A Crim R 590, 595 Doyle CJ urged cotottake a realistic approach to this issue
and observed:

In deciding what course should be followed in the case of prejudicial publicity before or during a trial,
the judge must take these matters into account, but must also bear in mind the public interest in the
due and expeditious administration of justice: see Murphy v R (1989) 167 CLR 95 at 99. It is also
necessary to bear in mind the observation by Mason CJ and Toohey J in R v Glennon [1992] HCA 16;
(1992) 173 CLR 592, 603, that the possibility of a juror acquiring irrelevant and prejudicial information is

inherent in a criminal trial.



Criminal justice is always administered in the pullaze. There is considerable public interest
in the administration of criminal justice. Judges mindful of the fact that the print medium,
radio and television regularly feature items relgtio particular cases, to the administration of
criminal justice generally, and to crime in the ecoomity. All sorts of information and attitudes
are communicated in this manner. It is pointlessiarpossible to attempt to isolate a jury from
this material. Indeed, it would seem counterprodedd do so, because the jury is drawn from
the community and should represent the communityard come to their task with information
and attitudes about crime and criminal justice #ratinfluenced by the sources to which | have
referred, and the administration of criminal justraust accommodate that fact. It is at that point
that the assessment by the trial judge of the itnpa@ jury of the relevant prejudicial material
becomes critical, as does the trial judge’s assessof his or her ability to deal with the
situation by directions to the jury, and the tjiadge’s assessment of the ability of the jury to pu
the prejudicial material out of their minds. Theeothing new in this, but | make these points
because it is important that the courts take asteabpproach to claims that a fair trial has
become impossible because of prejudicial publidity,at the same time not lose sight of the
importance of securing a fair trial to the extdratta court can.

72 However, as was observedHKSAR v Yip Kai-foart would be wrong to require the

accused to establish actual bias on the part ofuae jury or panel of assessors. It is sufficient
the individual juror or assessor can lay asiderhfgession or opinion and render a verdict based
on the evidence presented in co@pies v Illinoid1887] USSC 246123 US 131Holt v United
Stateq1910] USSC 166218 US 245Reynolds v United Stat¢$878] USSC 147198 US 145

R v Hubber{1975) 29 CCC (2d) 279, 29urphy v R1989] HCA 28 (1989) 167 CLR 9498;

R v Von EinenfNo 1) (1991) 52 A Crim R 373, 38Bpodram v A-G of Trinidad & Tobago
[1996] 2 WLR 4022 LRC 196.

72 In that regard, the court proceeds from an apgamthat jurors can and will obey directions
from the trial judge in this respe®:v Kray[1970] 1 QB 125(1969) 53 Cr App R 412, 414;
Hinch v A-G Victoria) [1987] HCA 56 (1987) 164 CLR 15R v Glennorj1992] HCA 16

(1992) 173 CLR 592603, 60 A Crim R 18, 2% v Yuill(1993) 69 A Crim R 450, 458 v West
[1996] 2 Cr App R 374, 38R v Simpsoi(1999) 106 A Crim R 590, 59R v Richards &

Bijkerk (1999) 107 A Crim R 3185ilbert v R [2000] HCA 15 2000) 201 CLR 414109 A

Crim R 580;R v Sheiklf2004) 144 A Crim R 124. In this regard,Himch v A-G Victoria) at
page 74, Toohey J expressed the view that in thiegoairts have given too little weight to the
capacity of jurors to assess critically what theg and hear and their ability to render a decision
on the evidence before them. The same point wag matK SAR v Lee Ming-tee & Another
[2001] HKCFA 17 [2001] 1 HKLRD 5994 HKCFAR 133.In this regard, Ribiero PJ endorsed
what was said iMontgomery v HM.ord Advocate (unreported, 19 October 2000) a®vad!

The principal safeguards of the objective impartiality of the tribunal lie in the trial process itself and the
conduct of the trial by the trial judge. On the one hand there is the discipline to which the jury will be
subjected of listening to and thinking about the evidence. The actions of seeing and hearing the
witnesses may be expected to have a far greater impact on their minds than such residual recollections
as may exist about reports about the case in the media. This impact can be expected to be reinforced on
the other hand by such warnings and directions as the trial judge may think it appropriate to give them



as the trial proceeds, in particular when he delivers his charge before they retire to consider their
verdict.

Lord Taylor CJ observed in Ex parte The Telegraphi®93] 1 WLR 980987:

A court should credit jurors with the will and ability to abide by the judge’s direction to decide the case
only on the evidence before them. The court should also bear in mind that the staying power and detail
of publicity, even in cases of notoriety, are limited and the nature of a trial is to focus the jury’s minds on
the evidence before them rather than on matters outside the courtroom.

In R v Murdoch & Others (1987) 37 A Crim R 118, 1thét faith in jurors was expressed by
Street CJ as follows:

| emphasise particularly the corporate strength that individual jurors draw from the circumstance that
each sits with 11 or fewer others, all conscious of the heavy responsibility resting on them to observe
directions given by the trial judge upon what may and what may not be taken into account when
determining the verdict. Where the charge is one of the most dreadful crimes on the criminal calendar,
jurors are no doubt particularly conscious of the weight of their responsibility and are particularly
responsive to directions from the judge as to how they should go about their process of judging.

73 By contrast, iR v Taylor & Taylor(1994) 98 Cr App R 361, the English Court of Appeal
decided to set aside a conviction and refuseddera re-trial in a case because the publicity
during the trial had been ‘unremitting, extensiseensational, inaccurate’. The Court of Appeal
indicated that it was satisfied that the publicd&used a ‘real risk of prejudice’ against the
accused.

74 In my view, the fact that any trial of the acedisn the instant case will be before assessors
does not alter the position at all. What is quatetthe context of jurors applies with equal force
to assessors.

75 The material which, if true, or if the assessbmight it was true, might support the
conclusion that there is a degree of animosityhenpiart of the military toward the accused or
that the military individually or collectively hold low opinion of Mr Khan and certain others of
the accused has little, if any, potential to prejada fair trial. Even if it did, there is nothing

the material that | have seen and read which cooddbe cured by direction to the assessors.
Indeed, most of it is so long ago that | would casider that a direction other than the standard
"forget about what you have heard outside the talim¢ction might revive what little prejudice
there is.

76 Assuming they were accurately reported, sombkeo€omments attributed to the
Commissioner of Police and others connected wigtdtection or interception of the accused
are what might be called ham fisted. Bearing indvilre standard of proof, as | have already
indicated, | am not satisfied that they were mégtealone made in attempt to prejudice the



accused. Even if they were deliberately made figrghrpose, they were, in my judgment,
singularly mild comments which could not have aebgktheir purpose even had any trial of this
matter been held shortly after they were made. Eutiese comments were deliberate they do
not even begin to approach the level of miscondinith would justify a stay on what | will call
the second limb of the principles discussed ab®kie.same can be said of the accusation that
Mr Khan was faking his injuries. | have no douldtteuch miniscule prejudice as may
conceivably arise by reason of this report couldired by direction.

77 Even if there was the slightest force in thetentons of the accused in this regard, it is right
to mark that, with one exception, the relevant mitlylwas many months ago and any sting that
there might have been in it will have dissipatechbw. That exception does not come into play
for the reasons | have already adverted to.

78 In my judgment, none of the material, whethketaindividually or cumulatively could
justify a stay either on the basis that a fail iggut in jeopardy or because the conduct
amounted to directed malice on the part of theaitiths which was such as to require a stay.

Conduct which shocksthe conscience
I ntroduction
79 The accused contend that there are a numbérafls to this. They are:

(1) Pre-trial harassment by the military
(2) Assaults on and mistreatment of Mr Khan post arrest

(3) Publicity generated by the military to prejudice the accused and a fair trial. (This has been dealt with
above

(4) Mistreatment of the partner of Mr Khan
(5) Improper or bad faith investigation by the military

(6) Revelation of copies of an intimate recording in the possession of Mr Khan

It was contended that these individual items wileen together, clear evidence of a determined
campaign of malice against many of the accusedn&xdor Mr Khan went as far as to say that
the military was bent on ruining his client andag stage in his submissions, in connection with
the alleged assaults on his client shortly aftezsdy submitted that the military were out to kil

at least seriously injure his client. It is saidttthis directed malice by the military was suct th
nothing produced in court by the military couldthested and that the giving of evidence by the
proposed witnesses from the military was the cuhitidm of that campaign. While it does not
seem to be said that the Director of Public Proseasi or his prosecutors are party to the
conduct, what it amounts to, so say counsel fokkan and the CRW accused, there is a
determined conspiracy to pervert the course ofipyitice by the military to be executed



through the proposed military witnesses.

80 | have already dealt with the publicity aspéutill not repeat my views on the impact (or,
more accurately, the almost total lack of impaéthat.

Pre-trial harassment by the military

81 The essence of the case for the accused irethasd is that members of the former CRW unit
were taken to military installations either agaitigtir will or alternatively having accepted
invitations to go to such an installation, and weegained there against their will. During the
course of the conduct in connection with this, ¢hpsrsons were harassed and threatened. On
any view, if the assertions of fact are true thekenout crimes of assault, kidnapping or various
forms of unlawful detention. The case for the Stategard to this is that this is simply untrue.
That there was contact between the military anddheer members of the CRW unit is not
denied. It is not denied that this contact wasbeéehte and to make sure the former members of
the CRW unit knew that they were being watchedniigary.

82 Mr Khan suggests that this prejudicial condas & long history and points in his affidavit to
an incident where Mr Khan employed a driver who veemerly in the military, which event

was followed by the demotion of a relative of thivek. It is said that this was directed against
Mr Khan. In a world where all things are possilbhat has to be possible. However, in this case
the court can only deal with facts which are essaleld to the civil standard. The assertion in this
regard made by Mr Khan is not established to ttaatdard. | do not question is that Mr Khan
believes this assertion. Quite simply, that theautyihg factual foundation for it is not
established to the required standard of proof.

83 Further, it is the case for Mr Khan that theitany "raided" the private and business premises
of Mr Khan. The allegation is that, in effect, tinditary shut down Mr Khan's business. In
relation to the allegation in relation to the ram Pacific Connex premises in December 2006, |
have already made a series of observations absutil in the context of the coverage of it in
the media. Lieutenant Savenaca Siwatibau Rabu&a affidavit sworn on 11 July 2008, seems
to confirm the raid. No mention of a warrant isluted. He says: "We proceeded to Clarke
Street and we were instructed to take all the cdarpuo be checked by our IT Personnel and to
be returned later." No justification appears taffered for the seizure of the computers. It is not
plain whether the "IT Personnel" did examine themwlaat if anything was found. There is
evidence that the computers were returned. | hevadtly made the point that if one simply
looks at the media reports themselves (recallihthalqualifications necessary when evaluating
these) the primary target seems to have been matisbh Mr Khan but the members of the CRW
unit employed by Mr Khan. If Lieutenant Rabukafdavit is true this seems to contrast with
the theory in the media that the prime focus ofrthé was related to the CRW personnel. That
this raid was directed at diminishing the standhlir Khan in the eyes of the Fijian

community or damaging Mr Khan's business intersstet established to the relevant standard
required by the law. It seems to me that while MiaK genuinely believes that this was the
intention of the military, the sincerity of his bk cannot be used as a substitute for evidence.

84 The raid may well be unlawful. No warrant wasduced although there are circumstances in



which a search might be made without a warrantwewer, none of the facts necessary to
ground this were established. Privacy might hawanbevaded but whether it was corporate or
personal was never examined in argument beforel ms.was said by counsel for the accused to
be simply another example of unconstitutional caduam content to proceed on the basis that
it was despite the paucity of focussed evidenctheriopic. | can say one thing with certainty.
This raid, whatever, the possible level of outragag®ss or illegality, does not of itself justify a
stay of the present charges.

85 It is undoubtedly true that the members of tRACunit who were tried and convicted of
offences in connection with mutiny had, by the tiofieche events the subject of this application
for stay of proceedings expiated their penal ligbtb the community for that mutiny. However,
the idea that simply because these people had 'theirdime” meant that they were entitled to
implicit trust - or something like it - is naive oB) before and after the events of early December
2006, it would appear that at least some elemédriteeanilitary viewed this group with

continuing anxiety and suspicion. Some flavourhid tomes from the affidavit of Colonel Jone
Kalouniwai, sworn on 11 July 2008. While his sudgesthat each CRW man was worth 4
ordinary soldiers is something | take with a graiirsalt, the concerns are clearly set out in his
affidavit. So too do we get the same flavour ingdel Driti's affidavit sworn on 10 July 2008. It
is hardly surprising to think that such militaryfioérs might view the employment of a
significant group of former members of the CRW umibne team as security personnel as
reinforcing or justifying that concern or suspicidthmust not be forgotten that mutiny, either as
a civilian or military crime is not just a crime.i$ behaviour which is the utter opposite of how a
soldier or other member of the disciplined servisesxpected to behave.

86 Further, at least from the perspective of thigany who viewed former members of the
CRW unit with anxiety or suspicion, it is hardlyrptising that they could regard the employer
of those persons with equal if not greater anxagtguspicion. It would largely depend on how
and in what circumstances the members of the umié wmployed. Here, they appear to have
been employed for what were characterised as $gquriposes. They do not appear to have
been employed by a security company and that $g@mmpany retained to provide security. It
is not very clear on the evidence who, in law, teenployer was. It is not clear upon what basis
they were paid, their hours of duty, and their mecesponsibilities.

87 The giving of assistance to released and ungreglprisoners by way of employment is, on
its face, a laudable endeavour. The desire tosistas expressed by Mr Khan in his affidavit.
However, | have some difficulty with accepting #esertion of Mr Khan that he merely
employed these people because they deserved aechiatichat they were employed solely or
principally out of some generous notion of rehaiion. Mr Khan's employee who wrote to the
military setting out the position of Mr Khan realiglds nothing to this. In order to employ the
members of the CRW unit, Mr Khan actually dispensétl a security company which had
previously been retained. Whether the people ihndbapany lost their jobs is something |
cannot make findings about. Their jobs may wellehbgen at risk.

88 Further, on a view most favourable to the aatude affidavit material suggest that Mr Khan
did not know about the identity of the CRW peophiliafter they had been retained. | confess
to a high degree of scepticism about Mr Khan (affitparagraph 26) "subsequently”



discovering their history. Nevertheless it musténbeen blindingly obvious to him that if he
persisted in retaining their services that this Mdae viewed with disfavour if not outright
hostility by the military. It is undoubtedly trubdt it is not for the military to regulate who
ordinary members of the Fijian community employ.r@ach is obvious. However, a
businessman with the skills and intelligence ofdian must have realised that the continuing
retention of the CRW people as his "security” wias & red rag to a bull.

89 The affidavit of Mr Khan details bases for beilng that the military were less than happy
with Mr Khan's business activities as early as 280d an example is detailed in paragraph 30. |
regard that as an unacceptable combination of &garsd speculation. There is no admissible
evidence to support it. | place no weight on thatdent.

90 Mr Khan detailed how he was invited/summonesket® Colonel Driti. There is no evidence of
any compulsion. If there was compulsion it was m@tother than moral compulsion. There is a
conflict over what was said at the meeting. Ind#fiit against affidavit, | cannot resolve this
save to say that any words by the Colonel may meéict the true position. The Colonel is silent
as to the accuracy of the item in the Fiji Sun bitld in BK1. It may be that the precise words
do not matter greatly. It seems that Mr Khan cawdthave been left in any doubt what the
military's position was. It has to be remembered #t about the time of this meeting, tensions
were escalating in Fiji as between the then govenitrand the military. While it is clear that
Colonel Driti was making it plain that Mr Khan ahd CRW employees were viewed
unfavourably, and it was far from a friendly or bchat | am not prepared to infer malice of
the kind contended for by the accused.

91 The next issue is the proposed abolition byritexim government of Vanua Development
Co. This is said to be a direct attack on Mr Khaoisipany. There is no evidence before me as
to the reasons for this proposal. They could haenlgood or bad reasons. There is insufficient
material for me to view this as another maliciottack on Mr Khan and his company.

92 | should note at this stage that | was told MyllMung, junior counsel for Mr Khan, that Mr
Khan was a director and the CEO of Pacific Conixtold me from the Bar Table that this
company is a private company. However, Mr. Leund #eat Mr Khan was not a shareholder of
the company. Of course | accept what Mr Leung siaysaces in clear relief the overall
assertions of Mr Khan in his affidavit about inarhg with "his" business. That does not
diminish his substantial connection with Pacificd@@ex by reason of being CEO and director.

93 | have already referred to the raid on Paciioi@x. As events unfolded this was next in
time.

94 Mr Khan (affidavit paragraph 39) says that thitany were ever present when he went on
holiday over the Christmas break for 2006/2007 sklgs that his boats were tampered with.
How, why and who did that is not part of the evicken cannot infer that this was a malicious
attack by the military on Mr Khan and the otherusad who were former members of the CRW
unit.

95 It is argued that the intelligence about Mr Klaawl some of the other accused coming to



Suva on 3 November 2007 was deliberately falseuonped up. In support of that argument is
the contention that there were women and childnghe convoy. It was argued that there must
have been surveillance along the way and it woakktbeen plain from the number of women
and children - who were unmistakably such - thitWas no assault on the interim government
and that no one could have possibly thought so.

96 The first difficulty | have in accepting this agjround for imposing a permanent stay is
connected with the burden and standard of proad. ékiidence | have heard from the accused in
this regard does not begin to satisfy me to theveeit standard of proof. Second, | do not accept
that in any event there is sufficient nexus betwiberalleged misconduct and the charges facing
the accused. The imposition of a stay of proceedinmpn the basis of a series of wrongs which
occurred in these circumstances do not have sefficdonnection to the proceedings which are
said to be an abuse of process.

97 It might be argued that this evidence demoresdrdte utter hostility and bias towards the
accused held by the military and that given thagpial withesses for the State are military
officers when they would be prepared to stop ahtingtto secure convictions of their enemies.
That, it seems to me, is eminently a matter foeheination at trial. If a witness is biased by
reason of personal bias or what | might call fayrdand for present purposes institutional bias,
then that is a matter that can be the subjectasfssexamination and, it must be remembered, is
one of the recognized exceptions to the collaeralence rule which ordinarily prohibits
answers given in cross-examination going to creeiihg contradicted by other evidence. | have
no doubt that the tribunal of fact in any trialtbése accused would be well able to determine
where the truth lies in such a case.

98 The accused who have the common history of beembers of the CRW unit say they were
taken to military camps from time to time and qigestd and detained. Further Mr Khan prays
this in aid as evidence of the harassment of hirthbymilitary detaining his staff. This is said by
Mr Khan to provide further evidence of the maliceedted at him by the military. This is said by
the other accused of directed malice against them.

99 | reject the contentions in this regard withpest to Mr Khan. There is simply no evidence
that satisfies me this conduct was directed at himould not, in any event, have provided a
basis for a stay of proceedings.

100 As to the other accused - those with the CRWhection - the principal difficulty that they
face is an evidential difficulty. With one exceptitor, possibly, two), there is no evidence other
than the assertions in their affidavits to supploeir contentions. The assertions are generalised.

101 One of the complaints in this regard is noridsure. It is said that the military have not
disclosed detention records. However, this argunseegsentially circular and depends on the
Court accepting as true the affidavits to whiclavé referred. On one of the dates notified to the
authorities, there is one record that has beertuap by the State which suggests detention. On
the evidence, this seems to provide a basis ferrinfy that had the other dates suggested in
affidavits been dates on which detention occurtteele would be a record. It strikes me as
significant that one record has been disclosed.hiilitary could have easily folded its arms and



disclosed nothing. The accused have not establista¢dhere has been non-disclosure in respect
of military records. That does not end the disaussit may be they got they dates on which they
were detained wrong. It may be the detention waseoorded.

102 | conclude there were times when some or @h@ficcused with the CRW connection were
at military barracks from time to time. With oneat exception, whether that was detention

which was unlawful is not something | am preparedirid. | have little doubt that these accused
were either summoned or brought to military barsaft&m time to time. In the circumstances
there is likely to have been a campaign on thegfatie military to get into the faces of these
accused. In the developing and unfolding even06 and 2007 that is, frankly, hardly
surprising. Whether it amounted to harassmentisomething | am in a position to determine.
Whether it was unlawful - with one exception - hoat determine in their favour because | am

not satisfied that it is more probable than not ithaas. Subject to one event, these accused have
not made out a case of unlawful detention.

103 There is one record from the military of anréved detention. It says that those concerned
were detained. Despite the ingenious argumentseobtate, "detained” on the record could only
have one meaning. | think the accused named irr¢ksatd were probably unlawfully detained.
No justification was offered for the detention. Bwacdetention is unacceptable. It violates
constitutional rights. What | am not prepared tadode is that it justifies a stay of proceedings.
It is open to those involved to seek redress. Cantedies are open to them. The detention,
while not technical or trivial, was hardly prolortge

104 Lieutenant Colonel Tevita Uluilakeba Mara & fepublic of Fiji Military Forces in an
affidavit dated 11 July 2008, deposes to an ind¢ider6 December 2006 in which Mr Gadekiuba
and Mr Namulo were "picked up" and brought to thee€n Elizabeth Barracks. They were
spoken to. Lieutenant Colonel Mara said were askedit their involvement concerning the
information of the assassination plot, which theyhtdenied. Lieutenant Colonel Mara deposed
that he said, "l hope you are not involved in theagsination plan”. It is the use of "picked up"
that interests me in this context. That could Hasen an unlawful arrest or detention. It might
not have been. There is no evidence as to duration.

105 Further, in Colonel Jone Kalouniwai's affidatie speaks of ordering the release of certain
unnamed CRW soldiers on an unspecified day frontarylbarracks. Release may be seen to
connect with the notion of detention. This is sguathat | cannot take much account of it
except to say that someone might have been unlgvdetains for some unspecified duration.

106 What remains to be considered is whether tb@stacts (I am trying to use a neutral term)
between the CRW accused and the military demoestnatice of the kind on the part of the
military of such a degree that a stay of proceesliagustified.

Entrapment
107 It is said that Cpl Kuli acted as agent provocateuin his dealings with the accused at

various meetings. Further, Major Narawa is saidawee exacerbated this by giving to Cpl Kuli a
list of items that Cpl Kuli might suggest as modésarrying out the plot. (The list has now been



destroyed.) On the list were assassination by snifie poisoning and crashing into the car

carrying Commodore Bainimarama. It is argued tlaaheof these items, when viewed either
individually or collectively amount to conduct stage as to come within the conduct which

would be susceptible to a stay under the principlesciated i.oosely(above).

108 The first issue that must be dealt with isftweual underpinning of this part of the
argument. The main complaint concerns somethirtytedie said by Cpl Kuli (see his first
statement). In a discussion with the 1st accusatlj Roke Takiveikata, Cpl Kuli deposed that
he said words to the effect that the interim gowent and the Commodore Bainimarama would
have to beemoved The statement was in English.

109 The immediate problem with this is that theéesteent does not support the conclusion that
Cpl Kuli was advocating removal by unlawful meagisdlone though homicide. Nowhere in the
rest of his statement does he incite or cajolethers to conspire to murder. In the statement, he
plainly goes along with what was suggested. That paat of his "cover"” or "role" of pretending

to be a sympathetic and disaffected military offide my view, this does not amount to state-
created crime.

110 The second problem is that it appears thgbdlséion of the accused is that they were not at
any stage part of the conspiracy. On what mayWwerat case scenario they wanted to wait and
see what Cpl Kuli and his team were up to. In shmrtthis argument the State created no crime.

111 Further, it was argued that placing the "ingid#o this group of people shows the
determination of the "military” to injure the ingsts of some or all of the accused. In a world
where all things are possible: this is possibleer&hs no evidence for this. There is certainly
nothing which makes it more probable than not.

112 | have also to consider Major Narawa's liswkach reference has been already made. It
seems to me that this was simply a piece of saniping by the Major to assist Cpl Kuli. The
sense | get is that this was on the basis thatdhspiracy to murder had already been formed
and this was simply a discussion of the meanschad be employed. Counsel for Mr Khan was
driven to argue that this was reprehensible andetaus conduct on the part of the Major.

113 As | have already indicated, the primary pogitdf the accused was that they were in no
way part of this conspiracy. If so, the list wohlave been meaningless if the effect of it had
been communicated to them. If there was alreadynapiracy to murder between the accused,
then given the contents of the list and perhap®#oi&ground and experience of at least the
CRW component of the conspirators, it would be adbsoi suggest that these modes of carrying
out the conspiracy would not have been within thretemplation of the accused. On no account
could this item of evidence be considered to batssmpt to incite the accused to commit crime.
This component of the case fails.

The military knew better (or knew more)

114 As | have already noted in a different contéxs, contended that the police and the military
must have known that the convoy in which most efdbcused were travelling on 3 November



2007 was not one bent on assassination and a f@ssilp d'état. It is contended by the accused
that given the number of women and children anddkgvities of the previous night and the
"fact” that the members of the convayisthave been under surveillance that the forceful
interception by the police and military at the pelpost is yet further evidence of bad faith on
the part of the military. It was contended thatplodéice or military surveillancenusthave

known that no weapons were loaded into the vehinlése convoy. It is further contended that
the fact that no arms were found puts the seahewalidity of this contention.

115 On the assumption that Major Narawa is to loeg@ted, it is fairly clear that the authorities
believed that the conspiracy existed and that xleewtion of the conspiracy was imminent by 3
November when these accused were intercepted. @ hypothesis, there must have been a
growing anxiety on the part of at least the mijitabout what may happen and when. It appears
that no weapons were found in the convoy. Weraentitigary wrong? It is possible. It is possible
this was not the time for the execution of the pamagy. It is possible that the arms were not
actually coming in this convoy but it was intendedollect them elsewhere. It is possible the
military got the date wrong and they interveneddaakly. It is also possible there never was a
plot. The State argued that - possibly invokinggemof Saddam Hussein - that the women and
children might have been a human shield or, osadeister view, possibly simply a
distraction. There are a multitude of other po$isis.

116 Each of these possibilities invokes a degrespetulation. The case for the accused requires
the Court to speculate as to the nature and sdopeveillance and, to the extent there was
surveillance, the effectiveness of such surveikarc the absence of evidence | am not prepared
to conclude that such was the state of knowledgethie military knew what was going on and,
more importantly what was NOT going @nthis was an innocent convoy to Suva. Still lessam
prepared to speculate that this indicates bad aitthe part of the authorities. This argument
fails.

Assaults on and mistreatment of Mr Khan post interception

117 The next item for consideration is the allegssiault on Mr Khan at the time he was
intercepted on the way to Suva at Delainavesi Bdtiast.

118 It is not necessary to recite in detail the petimg allegations. It is sufficient to say that Mr
Khan says that from the time he and the convoyhitlwvhe was travelling was intercepted, he
was severely beaten. At one stage, counsel for Mmkdescribed the assault on his client as a
murderous attack or attempted murder. Making fildMeance for some elements of rhetoric in
those submissions, if the version deposed to biXMm is to be accepted, this is not far wide of
the mark.

119 The position of Mr Khan was supported by aetgrof other affidavits from, amongst
others, his partner and others in the convoy.

120 The position of the State is that while forasvapplied to Mr Khan, affidavits tendered on
behalf of the prosecution described Mr Khan asstieg) arrest. On that basis, of course,
reasonable force may be used to effect an arresist say that the affidavits tendered by the



State are not the most explicit. See, for exanthieaffidavit of Warrant Officer Tevita Teu
Korovou, sworn on 11 July 2008 where he said:

Ballu Khan was angry, was talking loudly and pointing in an aggressive manner. | then asked two of my
officers to escort Ballu Khan to the Delainavesi Police Post whilst | went to check the second vehicle.

This does not describe much in the way of resigtaHe does say Mr Gadekiuba punched an
officer, but not much more than that. There are#tifidavits which speak of "not seeing”
violence.

121 Police statements were shown to me from pemsbonswvere said to be independent. There
were two of these. Both of the statements desasisaults on a person who must in the
circumstances, have been Mr Khan. It is not ingicgmt that one describes, by many orders of
magnitude, a far more intense assault than the otlee It was not suggested by the State that
the statements were not genuine. What was suggedtsel accuracy and reliability of what they
said they saw was not something which could besasseon paper.

122 There are, of course, medical reports in laid Mr Khan. These describe his condition at
various times after interception. It is not withoetevance to note that Mr Khan was in hospital
for a considerable period. While | claim no medieapertise, it is very clear to me that if the
version propounded by Mr Khan was true to thedutent of what appears in his affidavit then
either the doctors who prepared these reports siegellarly poor observers of the condition of
Mr Khan or alternatively there is, to put it atlidsvest, some element of exaggeration in the
account given by Mr Khan and, to a lesser extétsé who were also in his convoy. Further,
that same point can be made by reference to theigisn of one of the possibly independent
witnesses.

123 It is also to be noted that one of the newspagmorts exhibited to the affidavit of Mr Khan
attributes to his then lawyer a remark, apparemthgle shortly after visiting his client in hospital,
which might be said to be inconsistent with theslenf assault claimed by Mr Khan. | cannot
place any weight on this because there is no evaldrat the lawyer was accurately reported
(assuming he made a statement that all).

124 Further, | suspect that the lawyer in quedtias no greater medical qualifications than | do
and what he observed is probably not of utterly pelimg weight. Nothing in what | have just
said in any way impugned is the honesty of thay&wOf course, that lawyer was Mr Fa who
by the time of these proceedings was appearinthéo6th accused, Metuisela Mua. | permitted
Mr Fa to make a statement from the bar table itical to issues concerning his ability to have a
confidential professional conversation at the hiaépvith Mr Khan who then his client. Nothing
was said by Mr Fa about the condition of Mr Khamimly that statement and he was not asked.
He did not give an affidavit as to his observatiasdo the condition of Mr Khan.

125 What really happened? If Mr Khan was assautig¢de extent he described that would be
nothing short of outrageous. As | say, counseMoKhan elevated the assault to the level of
murderous. If ever there was an element of thie edsch cried out for oral evidence and for



witnesses to be examined, cross-examined and raieed this had to be that element. | am not
prepared to simply say, as was (at least) hintedimsel's submissions on behalf of Mr Khan,
that, in effect, the affidavits from his side ahe affidavits from the other side cancel each other
out and the independent observers win. (For thedamce of doubt, the submission on behalf of
Mr Khan was put in a far more elegant and cogesttim than this.)

126 Even if the affidavits from both sides mightdaed to have cancelled each other out there
were a multitude of questions about not just whas seen but the ability of the giver of the
statement to see what they said that they saw.n@muestioning the veracity of the statement
giver. That may have arisen for consideration Ihedet been oral evidence. What | was more
concerned about was the accuracy and reliabiligoafe aspects of what they said they saw
compared, for example, to what one sees in thecakdiports as to Mr Khan's injuries.

127 In the end, after very careful thought in lielato this matter, | strongly suspect that Mr
Khan was assaulted by some of the police or mylitarboth at the point of interception and
following that point. | strongly suspect that thesault exceeded the degree of force which would
have been appropriate to bring Mr Khan under cénfach a degree of force would, of course,
have been unjustified. On the state of evidendevaas left with me, beyond that, |1 do not think
that that | could go any further. Accordingly, agpb the standard of proof appropriate in an
application for a stay of proceedings, the casé/fioKhan is not established.

128 Accordingly, | cannot and do not take this aspéthe case into account in determining
whether the conduct of the authorities justifiestay of proceedings either by itself or in
combination with other factors to which | have all ghortly refer. | must add: no one could
walk away from this specific element of the caseé say that their position was vindicated. All
walk away from the case knowing that all | can isatyat this element was not proved to the
required standard on the evidence the parties doqdace before me.

129 Further, Mr Khan complains that the police dtbg and did nothing to intervene in the
assault contrary to their duties at common lawunduant to statute to prevent crime. The
position of the police would appear to be that asgaults that took place were in the course of
trying to bring Mr Khan under control. The validity this complaint on behalf of Mr Khan
stands or falls with the other matters concernimggdrrest. Connected with this complaint is the
complaint that the police failed to investigate #ssaults said to be perpetrated on Mr Khan at
the police post. The lawyers for Mr Khan wrote oRebruary 2008 demanding an investigation
and indicated that Mr Khan was willing to assisthe investigation. | infer that Mr Khan and his
lawyers were not overwhelmed with a response. Negksss, the State did disclose to
statements in connection with these events to wacher reference has been made. These
complaints do not take the matter very much furthetetermining how to resolve the issue of
whether or not to impose a stay of proceedings.

Unlawful detention

130 Mr Khan complains that he was unlawfully degditvy the authorities after interception at
the police post. He was taken to a police statrmhfallowing that to two hospitals: Colonial



War Memorial Hospital and Suva Private Hospitaleésence, the situation may be summarised:
thus:

Arrest 3/11/07

Detention Central Police Station, Suva 3/11/07

Admitted: Colonial War Memorial Hospital 3/11/07

Discharged: Colonial War Memorial Hospital 14/11/07

CID Headquarters (detention at Central Police Station) 14/11/07 - 16/11/07
Admitted : Suva Private Hospital 16/11/07 - 8/1/08
Appearance before Magistrate 8/1/08

Mr Khan spent something like 60 days in those tiptaees. When Mr Khan was taken from

CID Headquarters to Suva Private Hospital he wesresd by the police. (affidavit paragraph
92) In Suva Private Hospital the evidence is thaté was a police guard outside his room at all
times. (affidavit: paragraphs 94, 98, 99 &103) Tk&ypped people entering. They controlled Mr
Khan's exit. Mr Khan said (affidavit paragraph 9®8) said he was told by the police that he
was under their detention. Mr Khan says that he undawfully detained.

131 Supt Tevita Lesu (affidavit dated 24 Januai§&2id the 2nd Habeas Corpus proceedings)
says that following arrest, the condition of Mr Khaquired that he go to Colonial War
Memorial Hospital. Supt Lesu says that at this theevas under the control of the Medical
Superintendant at that hospital and that in sucumstances he was "released from police
custody". (affidavit, paragraph 9). While at thel@wal War Memorial Hospital Supt Lesu said:

Police maintained a minimal presence to provide security to [Mr Khan], given the serious nature of the
offences for which he was being investigated and for monitoring [Mr Khan] to ensure that he completed
his course of treatment, which would enable the police to then recommence their investigations into
these serious alleged offences."

Supt Lesu said that when Mr Khan was dischargaud ftmlonial War Memorial Hospital, he
was arrested. (affidavit paragraph 12)

132 On 16 November 2007, Mr Khan was taken to Snxaate Hospital. Supt Lesu says that
Mr Khan was:



handed over to the medical authorities at the Suva Private Hospital for medical examination. The Police
provided security on his trip to the hospital and he was transported in a police vehicle. This was because
of the seriousness of the nature of the investigation and the allegations for which he was being
investigated.

While Mr Khan was at the Suva Private Hospital, t3.gsu described the situation as follows:

upon being taken to the hospital and being admitted by the medical authorities, the Police ceased to
detain [ Mr Khan ]. However, whilst he [ was ] admitted to the hospital, police presence [ was ] required
at the hospital to provide security to [ Mr Khan ], given the serious nature of the offences and that he is
alleged to have been involved in. Furthermore, police presence was required to ensure that the
applicant complete his course of treatment ... "

Supt Lesu categorically denied that Mr Khan waseuragrest at the Suva Private Hospital. He
pointed to the fact that while Mr Khan was at tHatpital the police provided security,
monitoring and were waiting for the discharge of livan. Superintendent Lesu pointed to the
fact that while at the hospital, Mr Khan was aloldave visitors, see his lawyers and indeed was
visited by a foreign journalist who interviewed hanthe hospital.

133 The affidavit of Supt Lesu was filed in the@®t habeas corpus proceedings and at the time
of the filing of his affidavit (5 January 2008) Mihan had not been brought before a magistrate.

134 On the evidence | am satisfied that he wasrnedest from some time shortly after he
arrived at the police post. His personal libertyswestricted by the police or the military. Using
well-known touchstones in this regard, he couldgmtvhere he wanted to go.

135 In my opinion, the police were perfectly eetitito arrest him. A police officer may arrest,
without a warrant (no warrant was ever produceal,@erson whom he suspects upon
reasonable grounds of having committed a cognizafidmce: section 2Criminal Procedure
Code Conspiracy to murder is such an offence. Theeff had more than sufficient grounds to
hold a suspicion that Mr Khan was guilty of sucfente. (If the military effected the arrest they
are, in law, private persons and covered by se@4baf theCriminal Procedure Codd& hat
provides that private person may arrest if he nealsly suspects the arrestee of having
committed a felony provided a felony has been caiechi) Section 25 of the Code which places
arrest issues back in the hands of a police offioece he is arrested by the police officer under
section 25, detention becomes, in effect the sanikfiast arrested by a police officer.

136 The right of personal liberty is protected by Constitution. The Constitution provides:

23. (1) A person must not be deprived of personal liberty except:

(e) if the person is reasonably suspected of having committed an offence



Section 23 of th€riminal Procedure Codaaces practical qualifications on this right and
requires that a person who is arrested to be takfare a Magistrate without unnecessary delay.

137 The 1st to 9th accused appeared in the Maggist@ourt on 8 November 2007. It took until
8 January 2008 to bring Mr Khan before a Magistrate

138 Mr Khan deposes that he protested to the ptilatehe was unlawfully detained (affidavit
paragraphs 95, 98) Mr Khan commenced a secondcafiph for habeas corpus proceedings on
27 December 2007, 12 days before he was finallydgitobefore a Magistrate. | have already
referred in detail to the affidavit sworn by Susl in opposition to their application.

139 The State argues that there is significantledarfact that the proceedings instigated were
withdrawn. The unstated submission is that wasdase realisation that the detention was
lawful. Counsel for Mr Khan replies by contendihgt these proceedings were withdrawn
because following Mr Khan's appearance before aidtate he was no longer in unlawful
custody and, as habeas corpus is concerned wittréisent unlawfulness of custody, the
proceedings could no longer succeed. | could ret inom the withdrawal of such proceedings
that the custody was lawful.

140 A further submission by the State in suppothefcontention that the detention was not
unlawful is that the guard at Mr Khan's door wasHig own protection. The first legitimate
guestion might be "protection from whom?" In thedzvit of Serupepeli Neoko, an Inspector of
Police, sworn on 10 July 2008, we see the poligenggaffidavit paragraph 12) that Mr Khan
was interviewed for 49 hours and 54 minutes. Thuoed at CID headquarters. Nowhere is it
suggested that because of the interviews it wapmaaticable to take Mr Khan before a
Magistrate. It may be the police had other priestiThey wanted interviews. That is not the test.

141 Further Inspector Neoko says (affidavit parplgral) that from 16 November 2007, two
officers were posted at the hospital "so that ttmyld provide support to Ballu Khan as he could
not walk properly." Acting Senior Superintendanti¥éa Tabakau (affidavit dated 11 July 2008)
says that the police guards were present for Mmisiiawn safety as well as for the safety of the
public". No factual basis is made for either assertAs to Mr Khan's safety no evidence has
been presented that he was in danger. Equallyeviind police might have believed that Mr
Khan was a danger to the public, that is not agrbpsis for detention when account is taken of
the requirement to bring a suspect before a Magestrithin a reasonable time. That there may
be circumstances in which a court might refuse draithe basis that a person may commit other
offences whilst on bail, it is simply not open tbe police to determine this. While | am
prepared to accept that Mr Khan may have had ditfian walking, | do not for one moment
accept that the officers were there to help Mr KidnKhan does not seem to have wanted their
help. He instituted habeas corpus proceedings ddeZémber 2007. That is unequivocal
confirmation that Mr Khan was not consenting tangeivhere he was - at least under police
guard.

142 The issue of the true nature of the detent@mbe confirmed by uncontested facts.



143 The first is that it is uncontested that Mr Klsaspouse or partner was not allowed by the
military to see him for a number of days. No meldieason has been given for such exclusion.
No other reason has been given. There does notteegleenany basis for fearing that she was
someone from whom Mr Khan needed protection. Ind8egt Lesu makes much of the fact that
by the time Mr Khan was placed in Suva Private Haspe was entitled to receive visitors and
to see his lawyer in private. The implicit contragth the position while Mr Khan was in
Colonial War Memorial Hospital is blindingly obvisuSubject to some possible limitations, Mr
Khan was always entitled to see his partner.\Jery difficult to see how Supt Lesu can make a
virtue out of according somebody a right whichusuganteed by the Constitution. Further, there
is evidence of control and restraint from the thett while Mr Khan's lawyer was allowed to
visit, it was only for very circumscribed periodsdawith an officer in the room during the visit.
The restrictions were not for medical grounds. Mweoground has been suggested. It is to be
noted that the situation in relation to lawyerstoared until 16 November 2007 when Mr Khan
saw counsel in private. In paragraph 103, he deptbse the police then accorded him privacy
rights and the right to see his lawyer in private.

144 The essence of the case for the prosecutionssiebe that Mr Khan was arrested, taken to
Colonial War Memorial Hospital when not under atrésken to CID Headquarters and arrested
and then he ceased to be arrested when he weavéoRivate Hospital. All along, there were
guards outside his door. | reject without any ladit whatever the notion that this was for his
own protection. In any event, whether as a matftstriwt technicality Mr Khan was "under
arrest” does not address the true issue. The dibigillowing his arrest on 3 November 2007
was to take him before a magistrate without unresrgdelay.

145 There is no suggestion that Mr Khan consemten tequested such exclusions or controls
over access. | conclude that Mr Khan was beingmksteand was not free to come and go as he
wished. | conclude that no lawful justification flois detention has been made out. It has not
been suggested that the fact that Mr Khan wastfl@aat some part of his stay in hospital
receiving medical treatment and would in all prabigbwished to remain in hospital somehow
provides a justification.

146 Section 23 of th€riminal Procedure Codequires an arrested person to be taken before a
Magistrate "without unnecessary delay". This appéainvoke the common law. The position at
common law also required a person who was arréstbd taken before a cowrithout
unnecessary delayVright v Court(1825) 107 ER 1182Zohn Lewis & Co v Timg 952] AC

676. That permitted a constable to do what was reddema the circumstanceBallison v
Caffrey[1965] 1 OB 348[1964] 2 All ER 610R v Ku Fat-su[1989] 2 HKC 526 529. Delay
beyond what is reasonable leaves the person wlamedtthe suspect open to an action in
trespass and the detention at this stage woutthraimon law, be unlawful. Section 23 of the
Criminal Procedure Codaermits two forms of delay. The first might be césed as

institutional: delays associated with finding disg magistrate, completing the formalities of
arrest, delays in finding transport, delays in agqg sufficient staff and the like. The second
form of delay which might be considered not unreasde concerns investigation. A Police
Officer may, in order to facilitate an investigatjalo what is reasonable, including taking the
accused to the scene of the crime and to otheeplaassibly connected with the crime and he
may put the suspect in an identification paradeiged his actions are reasonable. There is a




limit to what is reasonable. That is not definelélsoby law enforcement needs. It must be
understood against the high value placed on pertibesay.

147 The notion of what is reasonable delay in d&pgia person of his personal liberty is
informed by basic principles. | gratefully adopteaent recitation of those principles by Hickie J
in Singh v Naupot@008] FJHC 137Hickie J observed:

The right to personal liberty is, as Fullagar J described it, "the most elementary and important of all
common law rights" (Trobridge v Hardy [1955] HCA 68; (1955) 94 CLR 147, at p 152). Personal liberty
was held by Blackstone to be an absolute right vested in the individual by the immutable laws of nature

and had never been abridged by the laws of England "without sufficient cause" (Commentaries on the
Laws of England (Oxford1765), Bk.1, pp.120-121, 130-131).

... The jealousy with which the common law protebtspersonal liberty of the subject does
nothing to assist the police in the investigatibrraminal offences. King CJ iR v Miller (1980)
25 SASR 170, in a passage with which we would retfpiéy agree (at p 203) pointed out the
problems which the law presents to investigatinicpafficers, the stringency of the law's
requirements and the duty of police officers to pgnwith those requirements - a duty which is
by no means incompatible with efficient investigati Nevertheless, the balance between
personal liberty and the exigencies of criminakistigation has been thought by some to be
wrongly struck ... But the striking of a differdoalance is a function for the legislature, not the
courts. The competing policy considerations argre&t importance to the freedom of our
society and it is not for the courts to erode thmon law's protection of personal liberty in
order to enhance the armoury of law enforcemefgmphasis in original removed]

148 Further irCommissioner of Police, Fiji Police Force v A Matig&her Child [2008] FJHC
183 Hickie J made that point that the referencertetlimits in the provisions governing arrest
did not give the police the right to hold to theéesx of the permitted period.

149 In my view, on the evidence available to me,dhklay in taking Mr Khan before a
Magistrate was wholly unreasonable. Mr Khan waswfully detained. The obligation at law
(see sections 23 and 25 of theminal Procedure Codlés to take Mr Khan before a Magistrate
"without unnecessary delay" or to release. | docoaisider that Mr Khan had been released
when he was in either Colonial War Memorial HodpitaSuva Private Hospital. On the
evidence before me there is no suggestion thereewarsa form of release. It might be said that
while Mr Khan was in Colonial War Memorial Hospiteé was not fit to be taken before a
magistrate. There are two obvious answers to tloggsition:

(1) it was open to bring the magistrate to him; and

(2) at least by the 14th of November when Mr Khan was released from hospital and taken for
interrogation at CID Headquarters, any objection that he was unfit must have fallen away. If he was fit to
be interrogated, he was fit enough to be taken before a magistrate.



150 What | cannot identify with total precisionibien the delay became unreasonable within
the meaning of section 23. On any view, it coultilmeve been more than a few days after
interception. The delay in putting the other acdusefore a Magistrate on 8 November 2007
might well have been within the margins of acceftitgbThere is no evidence in connection
with this. A delay until 8 January in well beyoritse limits.

151 It is not difficult to find that the period détention between the interception of Mr Khan and
being his brought before the magistrate was unlawfe more difficult issue concerns the
consequences of that finding.

152 Except in circumstances specifically listedspaal liberty is guaranteed as part of the
constitution: section 23. Mr Khan was as much kdtito the guarantees of section 23 as anyone
else. Frankly, the right of personal liberty is attar which is so fundamental that my concern
about it is not heightened by calling the unlawdatention "unconstitutional”.

153 Two other factors have to be considered heenR27 December 2007 at the latest, it is
plain that Mr Khan was demanding to be releaseatkalt with according to law. Further, the
other accused had been brought before a Magisteltdefore Mr Khan. It has not been
suggested that there was any practical impedinodotinging Mr Khan before a Magistrate long
before the actual date upon which this occurred.

154 The period of unlawful detention is substanttatannot be characterised as technical or
trivial or minimal. (If it could be so charactergséwould not, on the facts of this case, consider
it a candidate for a stay of proceedings.) The leralfor me is simply the substantial period of
unlawful detention and the totally unreasonableyéi bringing Mr Khan before a magistrate.
As is pointed out in section 23 of the Constitutibms lawful to detain somebody after arrest.
However, theCriminal Procedure Codmakes it clear that at the expiration of any nsags

delay that detention must be brought under therobat the courts. The courts are there to hold
the balance. Some time is permitted for the pdbcgo what is needed, but the cut-off point
when this ceases to be a matter for the policebaedmes a matter for the judiciary is also clear.

155 | will return to this issue at a later stagéhiese reasons.
Denial of accessto a lawyer

156 Mr Khan complains that while in the police statand the hospital that he was denied
access to confidential legal advice in that whikethen lawyer was allowed to see him it was
only for very short periods and only with a milyaosfficer present. (affidavit paragraph 81). This
was confirmed by Mr Fa who was Khan's lawyer inghdy stages following Khan's arrest. As |
have already noted, by the time of these procesdiegvas appearing for the 6th accused,
Metuisela Mua. | permitted Mr Fa to make a stateinfrem the bar table in relation to issues
concerning his ability to have a confidential pssfi®nal conversation at the hospital with Mr
Khan who then his client. As the statement camm fifee Bar Table from a senior member of
the legal profession of Fiji | was prepared to @tdbat.



157 As the matter was presented in court, the tvere a number of restricted consultations of
this type. The problem is that there is nothingctfjeas to how many there were. On re-reading
Mr Khan's affidavit, it is ambiguous as to how maimyes this occurred.

158 It is clear that from 14 November 2007, theatibn changed. This was the first date when
Mr Khan was interviewed at CID headquarters. Sugvité Lesu (affidavit dated 24 January
2008 in the 2nd Habeas Corpus proceedings) spédksiea being permitted to see his client
during a break in the interviews. Further Mr Khafers to seeing Mr Williams, QC and other
lawyers in private on 16 November 2007 in privételeed, it is explicit that from the time of his
stay in Suva Private Hospital, Mr Khan was allow@dee his lawyers in private.

159 The Constitution is quite specific in relattoraccess to a lawyer during detention or arrest.
It provides:

27.-(1) Every person who is arrested or detained has the right:

(c) to consult with a legal practitioner of his or her choice in private in the place where he or she is
detained, to be informed of that right promptly and, if he or she does not have sufficient means to
engage a legal practitioner and the interests of justice require legal representation to be available, to be
given the services of a legal practitioner under a scheme for legal aid;

160 The first point to make is that the rights gueed by section 27(1)(c) when read literally
appears to arise only when a person is arrestddtamed. | have held that Mr Khan was at least
detained. | have found in fact he was arrested. kglerstood the State's argument, there is also
a dispute as to whether Mr Khan was under arresiagrdetained within the meaning of section
27(1)(c) of the Constitution. Even if | was wrorgat Mr Khan was under arrest or not detained
it seems to me that the appropriate approach $adbue is to proceed upon the basis that the
right of a person to consult with a legal practigo of his or her choice in private is a more
general right. That accords with the passage ftwrspeech of Lord Hoffman to which

reference is made below. | leave out of accoufttisiregard considerations relating to the
exception to legal professional privilege wheredkaling between a lawyer and client was in
furtherance of a crime or fraud. That is not sugggebere and therefore it is not a matter that |
need to consider.

161 The very essence of a consultation with a lawg/the privacy of that consultation. The
corollary of that right to private consultation &,course, legal professional privilege. Generally
that privilege is absolut&Vheeler v Le Marchar{il881) 17 Ch D 675aker v Campbe[l1983]
HCA 27, (1983) 153 CLR 52R v Derby Magistrates Court, ex partd ®96] AC 487 Three
Rivers District Council and Others v Governor & Gueny of the Bank of England (No 6)
[2005] 1 AC 610InR v Special Commissioner & Another, ex parte MorGaenfell & Co Ltd
[2002] 2 WLR 1299Lord Hoffmann held that legal professional pegeé:

"is a fundamental human right long established in the common law. It is a necessary corollary of the
right of any person to obtain skilled advice about the law. Such advice cannot be effectively obtained



unless the client is able to put all the facts before the adviser without fear that they may afterwards be
disclosed and used to his prejudice."

162 Once facts are established giving rise to thalgge, it is absolute in nature and there is no
discretion in the courts to permit inspection ewdrere the interests of justice or some other
competing interest arises. Given the nature ofresuitation between lawyer and client and,
subject to one exception not presently relevaetatisolute nature of legal professional

privilege, it is difficult to imagine how this rigltould be accorded to Mr Khan with the presence
of a military officer.

163 The second complaint of Mr Khan is that thescdtation(s) was/were permitted but only for
a short period. | can readily imagine that theee@rcumstances where to limit the duration of a
consultation would be, in substance, to deny its Timay very well be such a case. For the
avoidance of doubt, nothing in this judgement stidnd construed as indicating that section
27(1)(c) of the Constitution guarantees unlimiteaetfor consultation between lawyer and
client. However, this case is at the other endhefdcale and it is highly likely that to allow a
lawyer to see his client for a very brief perio@isas that described in the evidence tendered
before me would in substance breach the right tdidential legal advice.

164 The State has not sought to justify any derogditom the right to confidential legal advice.
The law is that the burden of proof would be on$i&te to establish such a derogation.

165 However, the position as outlined above inthgard is by no means the end of the
analysis. The real issue is, given what appeartsdace to be a clear breach of the rights
guaranteed to confidential legal advice, whetherithsufficient to justify a stay of proceedings.

166 No evidence was placed before the Court dsetaripact of such breach of his
Constitutional rights on how Mr Khan actually exsed his legal rights. No evidence was
placed before the court as to what advice was giwewvas not given because of the presence of
an officer and which, in the circumstances, shdwde been given. There is no evidence of the
impact of the brevity of the consultation(s). ltwid appear, for example, that Mr Khan was
aware of his legal rights as far as his right tergie is concerned.

167 It bears repeating that on the evidence | analole to determine whether this right was
denied once or more than once. My own experieneepactitioner tells me that given the
nature of the client, the charge (or potential geaj and the circumstances that it would be
highly unusual to have only one legal consultatrothe period after arrest. However, that
experience would make me receptive to evidencetlieat were multiple consultations. That
experience cannot rise to the status of evidengadaial notice.

168 That, of course, is not determinative of tlseies Generally, although not universally, a
degree of prejudice to the interests would be reguio be established before a stay of
proceedings could be justified on the basis of alesficonfidential legal advice. IR v Grant
[2006] OB 6Q [2005] 2 Cr App R 28 the English Court of Appewlicated:



... acts done by the police, in the course of an investigation which would lead in due course to the
institution of criminal proceedings, with the intention of eavesdropping upon communications of
suspected persons which were subject to legal professional privilege, were unlawful and capable of
infecting the proceedings as an abuse of the court’s process; that, although not every misdemeanour by
police officers in the course of an investigation would justify a stay on grounds of abuse, and although
there were cases where prejudice or detriment to the defendant had to be shown, the court would not
tolerate or endorse illegal conduct by police or state prosecutors which threatened or undermined the
integrity of the justice system and the rule of law, and therefore would not countenance any associated
prosecution; that the deliberate interference with a detained suspect’s right to the confidence of
privileged communications with his solicitor seriously undermined the rule of law and justified a stay on
grounds of abuse of process, notwithstanding the absence of prejudice to the defendant.

The same view was expressedecretary for Justice v Shum Chiu & Othg808] 1 HKLRD
155 Both of those cases were cases in which the l@rement authority concerned had or
may have listened in to privileged communicationsknown to lawyer and client. Accordingly,
the conversation in each case was presumablyytteguarded.

169 InSecretary for Justice v Shum Chiu & Otheé3sock JA observed:

On its face, any decision by a law enforcement officer to eavesdrop upon or to record covertly a
conversation which he knows to be between an individual and his legal adviser is an affront to the rule
of law and cannot be countenanced, unless there exists strong justification for the action taken. It is not
possible for a rights-based system of law to work if individuals cannot be assured that they may consult
freely with their lawyers without fear that what they say and what is said to them is being overheard by
outsiders. There is no point in according to those accused of crimes the right to legal advice and
representation unless confidentiality of communication is secure, and the courts must be the firm
guardian of that principle:

The fundamental justification for the sixth amendment right to counsel is the presumed inability of a
defendant to make informed choices about the preparation and conduct of his defense. Free two-way
communication between client and attorney is essential if the professional assistance guaranteed by the
sixth amendment is to be meaningful. The purpose of the attorney-client privilege is inextricably linked
to the very integrity and accuracy of the fact finding process itself. Even guilty individuals are entitled to
be advised of strategies for their defense. In order for the adversary system to function properly, any
advice received as a result of a defendant's disclosure to counsel must be insulated from the
government. No severe definition of prejudice, such as the fruit-of-the-poisonous-tree evidentiary test
in the fourth amendment area, could accommodate the broader sixth amendment policies. We think
that the inquiry into prejudice must stop at the point where attorney-client confidences are actually
disclosed to the government enforcement agencies responsible for investigating and prosecuting the
case. Any other rule would disturb the balance implicit in the adversary system and thus would
jeopardize the very process by which guilt and innocence are determined in our society. United States v
Levy 577 F 2d 200 (1978) at p 209.)



Later, Stock JA added:

The question is always case and fact specific. As was said in R v Grant, a deliberate violation of a
suspect's right to privileged legal advice will in general be so great an affront to the integrity of the
system that the prosecution will be rendered abusive. That said, a number of questions in such cases
have to be asked and answered: was the occasion one that prima facie was privileged; if so, was the
intrusion carried out with knowledge, or where the authority ought to have known, that the occasion
was privileged; if the occasion was privileged, was there nonetheless strong ground for believing that it
was not protected by privilege; and if there was not strong ground, is there, even so, something in the
reasons put forward by the law enforcement authority for the conduct assuming that the evidence of
those reasons is believed that takes the situation out of one that would, but for that reason, be
condemned as an affront to the public conscience? As to that last question, it is not possible, and it is
not wise, to speculate what may suffice but we would suggest that ignorance of the law of privilege
would not, for there lies a slippery slope

170 There may be differences between denying ¢ at all and improperly listening in to the
exercise of the right. Plainly, the conduct onphet of those who insisted that there be an officer
present and, possibly those who insisted on thearsations between solicitor and client be

very brief is utterly unacceptable. As Lord Hofframoted, this right is a basic human right.

171 While it may be that of all the accused Mr Kinaas more likely to be well versed in at least
his basic legal rights, consulting with a lawyefasmore than that alone. It requires no
speculation at all to say that not only legal rightit how best to go about the exercise of those
rights are part of the kit-bag of every lawyer wibhms up to assist a client in the position of a
person such as Mr Khan.

172 In order to know how best to protect the clgeimterests the lawyer needs to knioem the
clientwhat happened. The client often needs to heaadlieefrom the lawyer even if, in

reality, he knows the position himself. Experiedeenonstrates that a component of the
relationship between lawyer and client in sucht@asion is simply providing the client with an
element of fortitude in the face of what is almiostariably a stressful situation for even those of
solid temperament. The paradigm of this right isfotentiality. The time at which Mr Khan
needectonfidentialadvice was quintessentially that moment when & denied to him. It is no
answer to say that his lawyer may well have beegfgbin what he said, knowing the officer
was there. The presence of the officer presentegeiaand client with the opposite of that.

173 1 will return to this issue at a later stagéhiese reasons.
Denial of accessto spouse or partner
174 Section 27(1)(d) of the Constitution guaranteesight to a person who is under arrest or

detention the opportunity to communicate with, smbe visited by his or her spouse, partner or
next-of-kin. The right was not accorded to Mr Kh@he object of such provision in the



Constitution is to recognise the importance of pmg to a person under arrest or detention an
element of support which may be provided by hieerspouse, partner or next-of-kin. It is not
irrelevant to notice that section 27(2) imposest@nauthorities the obligation to undertake
reasonable steps to inform such a person's sppadaer or next-of-kin that the person has been
detained or arrested. That might give some furithdication of the scope of the underlying
concern expressed in the Constitution.

175 It would follow from this that such a provisi@not to be ignored. However, in my view,
although a breach of any constitutional right ibéoregarded very seriously, it is not such as to
justify a stay of proceedings.

Alleged mistreatment of the partner of Mr Khan

176 Mr Khan contends that the strip searching sfplairtner by the authorities within a few

hours of the interception of the convoy carrying Kran is a basis upon which this trial should
be stayed. Mr Khan's partner, Ms Agnes Bulatikcs wae of the persons in the convoy. The
argument by the accused is put in two ways. Tl irthat it is part of the unlawful and
outrageous treatment meted out to Mr Khan shoftér ¢éhe interception of the convoy which
continued for some considerable time after tharagption. The second way in which this issue
is put is that it is a freestanding instance ofwrill and outrageous treatment and which of itself
would justify a stay of proceedings.

177 It need hardly be said that the Constitutiguires that a person under detention or arrest to
be treated with humanity and with respect for miker inherent dignity. As | have previously
noted | cannot imagine that this right is limitedyoto circumstances where someone is under
detention or arrest.

178 | accept that Mr Khan and his partner had sectelationship. It is at least possible that
those concerned with the investigation would hgyareciated that Mr Khan and his partner had
such a relationship. | accept also that a stripcbeust be, in all but the most unusual of the
circumstances (none of which apply here), a hutmlipand embarrassing experience. That
would be true even if, as here, the search wasrtalam by a member of the same sex as the
person searched. | do not think it is necessaspézulate as to whether women might find such
a search more humiliating and embarrassing than et would appear to be an unproductive
line of enquiry. It is enough to say that it isd#gaunderstandable that such a search is
humiliating and embarrassing.

179 The competing contentions would appear to belksvs.

180 On the side of Mr Khan, the search was saimbta deliberate and unlawful act which was
part of a continuing process of harassment and lratron of Mr Khan by harassing and
humiliating those who were close to him. If thigight, the search would be, in law, an assault.
Mr Khan contends that there could be no necessitgdch a search and that it would follow
from that that its purpose could only be to impdctKhan.

181 The opposing contention from the State isdhé#te time of the strip search the police were



investigating a crime of potentially the utmostwgaand proper enquiries had to be undertaken
with vigour and thoroughness. At that stage, tHeepalid not know whether the partner of Mr
Khan was in the conspiracy and, if she was whainyf part she had played in it. At that stage,
the police perceived that the enquiries were urgemt State contends that in the circumstances
the search was lawful and a legitimate part ofrtimyestigations.

182 The State also argues that even assumindthatrip search was unlawful or even if strictly
lawful that it was excessive that it is not sommeghivhich should be taken into account in
determining whether to stay a criminal prosecutiohagainst the person who was the subject of
the strip search but the prosecution of anothen éveugh that other was the partner of the
person the subject of the search. In other wond=) & there was unacceptable conduct on the
part of the executive which may even shock the @ense of the court there is no sufficient
connection between the conduct and the accusedStHbe argues that even if the conduct
attains the level of outrageousness to shock theatence of the court, the charges are such the
trial should proceed.

183 This submission by the State and this aspédtieofase is one of the many which has
troubled me greatly. Logically there may be conducthe part of the authorities which either
shocks the conscience of the court but has notoinig with an accused and which thus may not
be taken into account in determining whether toasgpa stay on such a basis.

184 With the benefit of hindsight there is a resglele case to be made that the conduct on the
part of the police was, at minimum, heavy-handexkifig account of the burden and standard of
proof in this matter, | am not satisfied on thedevice that | have read and submissions that |
have heard that the conduct was in any sense eirettMr Khan. | am also not satisfied to the
relevant standard that the search was not madbdgrurpose of the investigation.

185 | have also been troubled by what is, in effde remoteness argument advanced on behalf
of the State. The argument would seem to have &todé of dimensions. At its highest, the
argument seems to require that before conductepadrt of the executive could be a candidate
to be considered on the basis of an applicatio fetay of proceedings of tke& parte Bennett
type, that conduct must be visited upon the apptit@ the stay. Put another way, the argument
seems to be that there has to be a limit to thpesaad range of conduct which the court can
legitimately consider in determining a stay apglmaon this basis.

186 That argument must be right but what is elusiwehere the borderline is located.
Circumstances can easily be imagined where theuéixeanight visit sufficiently outrageous
conduct upon someone very close to an applicard &tay of proceedings without having done a
thing, at least directly, to that applicant. It niagy/that the answer is that the further away from
the applicant the executive misconduct is, the ligsy that it would justify a stay of criminal
proceedings against such an applicant.

187 For the reasons | have already outlined, l@aeed to resolve this difficult and interesting
issue. My instinct is that a court could only caiesiin the determination of a stay of proceedings
application on the basis of the line of authorgyablished bex parte Bennetty reference to
conduct visited directly on the application forttetay. However, even if the corollary to my



instinct is correct, in other words that the caatild consider in determining such an application
executive conduct visited on someone close to pipicant, | am firmly of the view that the
conduct in this case, even at its fullest wouldjostify the imposition of a stay of proceedings
on the charges faced by this particular applic@ntthat basis, account may properly be taken of
other remedies clearly open to the victim of sushduict.

I mproper or bad faith investigation by the military

188 While this is a separate strand of the appdindbr a permanent stay, it is closely connected
with the first heading. | have already rejecte@ &®e-standing ground for a permanent stay the
contention that the pretrial harassment by thetanyliwould justify a stay of proceedings. As |
have already indicated, it is hardly surprising tin@ military might view with at least anxiety if
not suspicion the employment of former membersief@RW unit in view of their history. That
anxiety or suspicion would hardly be amelioratedhsyfact that they were employed as a group
for security purposes. There was, so it would ap@ebkelief that there was a cache of arms from
the coup d'état of 2000 still unaccounted for whahit would appear, was sufficiently large to
cause anxiety about the prospect of that cachawd &alling into the wrong hands. Cpl Kuli
adverted to the believed likely existence of theheaas a component of the alleged conspiracy.

189 Counsel for Mr Naulago argued that the cacheeither illusory or very small. There was
no evidence for his assertion.

190 InState v Pa[2006] FJHC 48the High Court was faced with an applicationdatay of
proceedings in connection with a case alleginguggion against the accused. In essence, the
accused who was at the time a civil servant had beestigating what is commonly known as
short-weighting in connection bottled gas. Thosegaldly connected with the short weighting
were said to have used Fiji TV's resources to bt accused apparently acting in a corrupt
manner. Rather than proceeding with the short-wiighallegations, the State charged the
accused in connection with the request by the a&ctte corrupt payments.

191 When the matter came on for trial before Gat@s he then was), a stay of proceedings was
ordered. The learned judge did not conclude trettmduct in recording the accused making his
demand for corrupt monies amounted to entrapmenieder, while the judge was prepared to
accept that at least some of the parties to thedewy process were acting on the reasonable
suspicion that the accused appeared to be procealting a path of criminal activity, he found
that the recording was not in the course bbaa fideenquiry. Gates J held: (paragraph [45])

In considering the overall circumstances in which the conversation was approached and recorded, | find
that there has been a lack of bona fides amounting to an abuse of process. Had there been good faith,
an absence of conflict of interest, and no manipulation of the process, | might have found otherwise for
the fruit of the recording may well have established guilt. But the court cannot stand by and lend
credence to such unjust maneuvers which undermine the credibility of a judicial system.

For these propositions, the learned judge ategarte BennetindR v Shaheedl'he State
appealed to the Court of Appeal and the appeakefased.



192 | must confess that had | been faced with xiaetey same set of circumstances | may have
found it difficult to come to the same conclusiendid Gates J. Nevertheless, his decision and
the decision of the Court of Appeal confirming 8tay would appear to be an authority for the
proposition that the law of Fiji is that an investiion must be carried obbna fidein the sense
that it was not motivated by improper purposes.

193 Whether that would be sufficient to justify@manent stay in any particular set of
circumstances would, | have no doubt, be a maitbetdetermined on the particular facts of the
case. Clearly part of the rationale for a bad faitlestigation being susceptible to a stay is the
court may be in real doubt that the bad faith itigasion is not appropriately thorough or might
place at risk a fair trial because of matters sagh fear that the requirements for disclosure may
not be observed.

194 Nothing in the decision of Gates J or in thei€of Appeal is authority for the proposition
that if it was established that an investigatiors wat carried out onfaona fidebasis that this
would necessarily of itself justify a stay of pred@gs. Nothing in either judgment asserts that
the absence dfona fidesn carrying out of the investigation is a freenstimg basis for imposing
a stay of proceedings.

195 The factual underpinning for any assertion #mainvestigation was not being carried out on
abona fidebasis as a basis for a permanent stay of procgediauld be required to be
established on the balance of probabilities.

196 It was contended in connection with this argatntieat as soon as Cpl Kuli found out that
there was a plot to assassinate members of thergoeat and/or military he should have
reported the matter to the police and let the pdike it from there. (It has to be remembered
that on the face of the witness statements of Qlil tke alleged plot metamorphosed and
developed over a 2 month period in terms of - ambather matters - possible targets.)
Complaint was made that rather than hand the mattarto the organisation which is trained in
investigation and, perhaps critically to this cggeservation of evidence, the military kept
contact with the alleged conspirators until vergrdly before the arrest operation. At that stage,
so the evidence on the depositions reveals, theatpe became a joint police and military
operation.

197 These submissions were urged upon the coestéblish the absencelmina fideson the

part of the military. They were also urged on aasafe and, in a sense, freestanding ground that
the failure to hand the investigation over to tbége had a substantially earlier stage has
prejudiced the interests of the accused to thenextat no fair trial of the charges could be had -
because the police are the persons appropriagehett in the detection of crime and the
preservation of evidence.

198 With great respect to those who earnestly prmoged the notion that this matter should have
immediately been handed over to the police, thisiment is unsound. It overlooks the very
nature of what was allegedly the subject of thespoacy. Allegedly, the conspiracy was to not
only kill members of the government but also toetaker the reins of government. Indeed, if



Cpl Kuli is to be accepted, the alleged conspisat@d even taken time to engage a lawyer to
provide legal advice in connection with the exemutdf aspects of their plan. Taken literally,
Cpl Kuli's proposed testimony would suggest thatl#wyer was even engaged to the extent of
suggesting names of persons to act in governmests po the assumption that the conspirators
were successful. The argument also overlooks thraembthe execution of the conspiracy -
again assuming the accuracy of Cpl Kuli's propasedence. If he is to be accepted, the
exercise was to be carried out by armed, former Ineesnof the Fijian military. (It is said by the
accused that this not only was not true but thé&amy knew it to be untrue. | return to deal with
this argument later.)

199 Not only does it not surprise me in the lelaat the Fijian military did not immediately hand
the matter over to the police, it seems to me thigkly unlikely that the full scope of the plot
(again, assuming there was one) would have beesvared had they done so. Again, |
emphasise that in making this comment | am assuthmg@ccuracy of the proposed testimony of
Cpl Kuli and Major Narawa. It must not be forgottdat a critical need in infiltrating the alleged
plotters was that they (or at least some of thesligbed that they were dealing with a fellow
(and disaffected) member of the military. It has Io@en suggested, obviously for very sensible
reasons, that the police would have been abléfitrate somebody to gather evidence - at least
not quickly. It takes no imagination to say thathe circumstances, that either the police would
have had to arrest and immediately or alternatitetgn a substantial time to infiltrate their own
operative into the inner circle of the alleged @t.

200 It must be remembered that while we know thgain, assuming the accuracy and
truthfulness of Cpl Kuli) the conspirators tookith@vn sweet time about taking the matter
forward, those who were trying to determine whethex conspiracy did in fact pose a risk were
trying to do so by looking prospectively ratherrihratrospectively. Again, it takes no
imagination to immediately see that those trying\taluate the scope of risk to the government
of Fiji and its principal officers were not to knomhen the alleged plotters might make their
move. It takes no imagination whatever to conclindg viewed from the perspective of someone
in the position of Major Narawa and those to whamias reporting that this was hardly the
time to be handing the matter over to the police.

201 All that said, | accept the force of the prapos that, from an investigatory perspective, the
police, had they been able to infiltrate somebady the inner circle of the alleged conspirators,
might have done a better job of any investigatiéowever, in my opinion, | do not consider that
the military could be criticised for continuing adserve and monitor in the way alleged in the
statements of Cpl Kuli and Major Narawa. The gyabir lack of it, of their investigation and
recording of the case is something which is preentig a matter which is capable of being
evaluated by a panel of assessors properly direéctiedv. This particular contention does not
cause me to believe that there was an absermenaffideson the part of the military in
continuing to investigate this matter without theervention of the police. Further, I am firmly
of the view that such deficiencies as there maghsen in the investigation by reason of the
military continuing the investigation are matterigiehh can be properly ventilated at trial and
considered and evaluated by a properly directedlpErassessors.

202 It was argued that the Commissioner of Polias aware that "something is about to



happen" considerably earlier than the date of cefgtion. There is no evidence of what, if
anything, the Commissioner was aware of and tleene@thing which would found a suggestion
that there was a sound basis for his interventi@nmauch earlier stage. | suspect that the
prosecution wish that he had done so. This migh¢ l@ught a bit more professionalism into the
matter from a preservation of evidence point ofwi€here is nothing in this point.

203 It is argued that the destruction of the nofeSpl Kuli (see paragraptZ31- 293below), is
circumstantial evidence of the absencéafa fidesn the conduct of the investigation. Further,
it is contended that anxieties in this regard &teast heightened by reason of the fact the
military witnesses only disclosed what happenetthéonotes and related matters late in the
proceedings. In effect, it is contended that thésldsure only occurred after the Court indicated
that unless there was a full accounting for thesmgdocuments there was at least a risk of a
stay. It is obvious from the timing of disclosutbat the possibility of a stay of proceedings - at
minimum - focussed the military witnesses and itigasors to provide or purport to provide
such an accounting.

204 There are a number of features of the disoboasimow provided which produce question
marks. Counsel suggested that this was indicafitleeoaccount now provided being cooked up.

| cannot say that it is not. That scenario is @elfaa possibility. However, | also have to

consider whether faced with the possibility tha pnosecution might be stayed that this
focussed minds in a manner not hitherto focussddlaaccounting - including some possibly
inept aspects of it - is the product of that féithis regard, on the basis of such a scenar&o, th
police and the military involved in the investigatiand the preparation of material for trial have
been the authors of their own misfortune. Disclesarthe manner that has happened in this case
was bound to create suspicion that something wiag lsencocted.

205 However, applying the standard of proof | arhsatisfied that the timing and manner of
disclosure is not evidence which supports the amieh of the lack obona fides

206 A further component of this is the now accepesition that Cpl Kuli destroyed his notes
deliberately. Again, counsel for the accused sugdes this is sinister. If | thought that, at the
time of destruction, Kuli and the officers dealiwngh him were thinking of a possible future
criminal investigation then | suspect | would beudscriber to the view that there was something
sinister. However, | think the evidence points dieto the conclusion that what Kuli and the
other officers were not even remotely thinkingemis of a criminal investigation. The evidence
points to the conclusion that their focus was omtwthey perceived to be a threat to the stability
of the interim government and to the personal gadeteading members of the government.

207 In the instant case, the applicants who reltherargument that the investigation was not
carried oubona fidehave not established to the required standardoaff phat the investigation
was conducted in bad faith. Further, for reasoreadl outlined, the retention by the military of
the conduct of this investigation until very shptblefore arrest action was taken does not
sufficiently threaten the fairness of the triajustify the imposition of a stay of proceedings.

Revelation of copies of an intimate recording in the possession of Mr Khan



208 There is evidence that video recorded matetiath was highly personal to Mr Khan and

his partner Ms Agnes Bulatiko appears to have lseeed by the police following the
interception of Mr Khan and his group. Copies d@ttrecording appear to have entered the
public domain. A copy was sent to the lawyers repnéng Mr Khan. For what it is worth, there
is an assertion by Ms Bulatiko that she had belehity her hairdresser that she had received an
offer of a copy of the material. That is plainladmissible hearsay. The evidence of the delivery
of a copy of the material to the Fiji Times mayoale, at least in a technical sense, hearsay.
Nevertheless, these reasons proceed on the aseurtipt the material was in the public
domain.

209 The case for Mr Khan is that this shows pathefunremitting bias of the police against him
because this material could only have entered ulbigpdomain at the hands of the police. The
case for Mr Khan asserts that this must have beaa tb discredit him in the eyes of the
community and, in particular, the pool of assessdrs might try Mr Khan.

210 By reference to the law relating to the impogibf a stay of proceedings, this part of Mr
Khan's case has two elements:

(1) the conduct of those who were party to the publication of this material with the motivation alleged
by Mr Khan is conduct which is so reprehensible as to shock the conscience of the court so as to impose
a stay; and

(2) the material itself is such as would discredit Mr Khan in the eyes of the potential pool of assessors so
as to place a fair trial of Mr Khan out of reach.

211 There is no evidence supporting the conclusiahthere was a deliberate course of conduct
by the police as a collectivity or a group of peliwhether connected to the investigation or
otherwise or an individual police officer havingusad the entry of this material into the public
domain. Still less is there evidence from whiclouild conclude that this was done with the
intention to harm Mr Khan in the conduct of hisetefe. It is, without doubt, suspicious because
it is difficult to imagine how the material coulébe been procured without, at minimum, some
assistance - active or, at minimum, passive - erptrt of some or all of those in possession of
the original recording(s). After all, how would arpon know the material was in possession of
the police without some help in that regard by whpassing of information? How would a
person know the nature and content of the matenigss they had, at minimum a connection
with the investigation? | recognise that laxnessaaurity might readily provide an atmosphere
in which it would not be difficult to learn of thexistence and content of the material. If the
material is as has briefly been described to me theould have to deny ordinary human
experience that it might not be the subject of@ales gossip and invitations to "take a look™ at
the material. That police officers - who are swwrmiphold the law - should not do such a thing
is beyond argument. If it is true then the commurstentitled to expect better.

212 However, the difficulty is that there no eviderof what happened and how that material got
into the public domain. It would not be proper peesulate has to what happened or what
motivated the person or persons who were involivednnot, on the evidence, conclude that it



was a deliberate act or series of acts on thegbdine police or those connected with the
bringing of this case to court.

213 Further, | have not seen the material. Thgseesenting Mr Khan did not invite me to do so.
The State cogently argued that the Court is natposition to assess the impact of the material
because it is has not seen the material. Duringdhese of argument it was contended on behalf
Mr Khan that the making of this submission wastedli was reprehensible. It was nothing of the
sort. Accordingly | cannot draw any conclusiongathe impact that it might have on the pool

of assessors that might, if it is appropriate tesdotry the accused.

214 Counsel for Mr Khan tendered an affidavit frbte Tamanikaiwaimaro who is a person
who was said by counsel to be a person who isfagsimnal woman of high standing in Fiji,
who has spent her life in Fiji and is particulakhyowledgeable in Fijian culture and religious
attitudes. In the affidavit, she expressed opinmms$he adverse impact that the circulation of
this material by reason of how Fijian society wouielw it. This was described by counsel for
Mr Khan as expressing views on the sociologicaldotf this material.

215 The State objected to the tender of the affideacause it did not accept that the expertise of
the witness to express opinions about this had bstblished. | agree. | am not sure in any
event that the topic was one which could be thgestibf organised study. There was no
evidence of methodologyie how she came to her conclusions. The deponemtaditiave the
advantage of seeing the material. Even assumingavtgenikaiwaimaro was qualified to express
the opinion that she expressed, quite how she mvagbsition to express any opinion in the
absence of seeing the material is somewhat difftoulinderstand. The affidavit was
inadmissible. Even if | had admitted her affidaviyould have placed no weight upon it.

216 It seems to me that the remaining issue islvenéhe assessors who might try this case
might, assuming they have knowledge of either titene of the material or have seen the
material itself, could not put them out of theimaliand render a fair verdict according to law. In
my opinion, there is no realistic risk of this ootng. Even allowing for the fact that a
substantial component of Fijian society might falsk regarded as conservative and strongly
influenced by religious principles, | do not acctpt assessors could not bring a fair, open-
minded and balanced judgement to the issues whithevpresented to them. Indeed, perhaps
the most difficult component of this would be wheatho give them any direction of a specific
nature about this material. That would be a métteassessment at trial.

217 The only conclusion on the evidence is thakiian has not proved his case in this regard
to the standard required. | must make it clearitihab saying, even if the case on this topic had
been proved to the hilt, I would not necessarilyeheoncluded that this would have justified a
stay on the bases claimed by Mr Khan.

Conclusions
218 It will be apparent that the only real concdrhave under this heading are the substantial

unlawful detention of Mr Khan and the denial of hght to confidential legal advice. In this
regard, | return to Lord Griffiths iR v Horseferry Road Magistrates, Ex parte Bennett



If the court is to have the power to interfere whk prosecution in the present circumstances it
must be because the judiciary accept a respongifali the maintenance of the rule of law that
embraces a willingness to oversee executive aatolto refuse to countenance behaviour that
threatens either basic human rights or the rulawef

Fiji places value on personal liberty. This is @rntfrom provisions such as section 23 of the
Constitution and the provisions of teiminal Procedure Code which | have referred. Fiji
also places a high and, indeed, constitutionalevatluthe right to confidential legal advice.
Personal liberty is a basic human right. Whiles itnvidious to rank human rights, personal
liberty must on any view be in the upper rankswhlan rights.

219 The right to confidential legal advice is, oy aiew, fundamental to the maintenance of the
rule of law and must rank in the same level astsig access to justice and the courts. A society
whose laws have any level of complexity (such @isaRd the balance of the common law
jurisdictions in the world) demand that ordinarymieers of society have confidential access to
legal advice. Lord Hoffman in the passage | havatepfromR v Special Commissioner &
Another, ex parte Morgan Grenfell & Co L{dbove) described the right to confidential legal
advice as a basic human right.

220 Against that, is the clear imperative that ¢hfaeing criminal charges should be tried. Every
authority that | have taken into account in consiggethese issues makes it plain that a stay of
proceedings is to be an exceptional remedy. Gdyeitak, as | have observed, almost the
opposite of what justice according to law is albab

221 In the end, as a member of the judiciary, @kesponsibility for upholding the rule of law, |
am reluctantly driven to the conclusion that | catntountenance behaviour by the executive that
substantially threatens either basic human righteerule of law. It will be readily apparent that
the language | have used in the preceding two seeseborrows from Lord Griffiths. | suspect
that | will be forgiven for adding the word "substially" to those | have borrowed. | do not

think this raises the bar for a stay. | seek toleasse how serious conduct must be before doing
the essential opposite of what a court is expetctetb when a charge is brought before it.

222 That there may have been other conduct onatieppolice or military officers which

might be described as unlawful or even unconstitati is not to be doubted. However, for
reasons | have given in connection with my disaussif the major issues raised by the accused
in support of this application, | could not conautthat every individual item which | found to be
established justified a stay on the basis of thegrised tests for imposing a stay.

223 It must be clearly understood that while | kninat some other acts were unlawful and
possibly unconstitutional, | did not think thatheit individually or taken together that they
justified a stay of proceedings. The law is NOTt th@ minute something unconstitutional is
established that a stay follows. The possible dietes of some of the accused, if established,
obviously violated their right to personal liber@ne incident of that kind | found to be
established.

224 However, a sense of proportion has to be kefidse cases. The Court is NOT, repeat,



NOT saying that these acts were acceptable, fangivashed away or somehow irrelevant.
Whatis being said is that, in the specific circumstarafethis case, the fundamental imperative
to hold a trial was not overcome by those incidentbether they are taken individually or
together. If these acts were established the lamilprovides ample remedies for the vindication
of the rights of the accused.

225 Any police officer who might think, based onawhhave said, that detention famly a few
days could not in some circumstances justify a gtag such an officer is plainly a resident of a
fool's paradise. If those incidents demonstrateags &#gainst the accused by "the military" or the
“"the police” then this is a matter which can beulgid out at trial - in evidence or in cross-
examination. | pause to note that, on one viewgtigeeno shortage of material in this regard.
Testing the reliability of witnesses, including the basis of bias, is of the very essence of what
trials are about.

226 However, the unlawful detention of Mr Khan dhe failure to take him before a Magistrate
within a reasonable time concerns the fundamentalam right of personal liberty. That can be
taken away where (as here) arrest is justified. &l if personal liberty is taken away on this
basis then there is a fundamental requirementfttiazd person is to be charged then the control
of person's liberty be under the control of thagiady. If he is not charged, he must be released
forthwith. That is a decision which must be madthimithe time contemplated in ti&iminal
Procedure CodaVhat cannot be done and is not acceptable isnzeatt detention. The
circumstances here clearly justify a stay. Theseaere clearly established in the evidence.
They are closely related in time and substanckhdé@vents of this case. On the basis of what |
have found to be proved on the balance of proliesi)iMr Khan's rights were violated on a
sufficiently egregious basis that to countenanah ©aiehaviour would indeed bring the system of
justice under law in Fiji into disrepute if it wasnply left to pass. It seems to me that this was
precisely the kind of circumstances that the ailesrenvisage calls for a stay.

227 The position in relation to the denial of thght to confidential legal advice is more

difficult. I cannot determine to the relevant stardlhow extensive the denial was. Was it once?
Was it twice? Was it many times? | suspect | knogvanswer for that but my suspicion is not
enough. In the circumstances if | was able to hiefgad that there were two or more occasions
on which confidential legal advice was denied toktian then | would not hesitate to stay on
that ground as a free-standing basis for the stayhings stand, | am satisfied that this occurred
AT LEAST once. | take it into account as a matenforcing my decision but | could not say
that in these specific circumstances it would justistay on a free-standing basis. No one
should take from this ruling the proposition tha tlenial of this right on one occasion is
acceptable. It is not.

228 The courts cannot let pass behaviour on thieopéine executive of the nature seen in
relation to these two topics. That Mr Khan may hatreer remedies is not to be doubted.
However, this conduct is such that any court whsctoncerned for the maintenance of the rule
of law and human rights - especially those rightargnteed by the constitution - cannot
countenance. This is not an issue of compensatmghdn for the wrongs that have been or
may have been done. This is about maintenancesafith of law and human rights.



Evidenceinadmissible and preudicial

229 Counsel for Mr Naulago argues that the rectivatsmay actually be produced by the State
are inadmissible, hearsay and prejudicial. The saontd be said for Sgt Waga's material as
well. The evidence would clearly be inadmissiblarsay if it was tendered as evidence of the
truth of its contents. Inightbe admissible to explain what these two officaedsashd why they

did it. That would have to be carefully managettiat. However, | cannot accept that the
potential inadmissibility of evidence could fornethasis of a stay. This is quintessentially what
trial judges have to deal with within a trial. Tlggument fails.

Disclosure and destruction of evidence
| ntroduction

230 Each of the accused complains that the Statéafled to make disclosure required under the
law. The principal complaints concern records mfibrm of a report said to be made by Cpl

Kuli following each of his contacts with some ok @l the accused in September/October 2007.
Cpl Kuli says in his witness statements that folluyweach of these contacts, he made a report in
writing and in duplicate to his "handler". The g of the State is that such reports do not now
exist. Further, it is alleged by the accused thajdviNarawa must have made written reports to
his superiors within the military and to the actiPigme Minister amongst others as he briefed
them on the developments of the case.

231 The accused complained of other items whicle Ima¢ been the subject of disclosure. In the
scale of things, some of these are comparativetypmiSome of them assume the correctness of
the versions of events preceding the arrest putaiar by withnesses which | either do not accept
or do not find to have established their positotht relevant standard. In this context, | have in
mind the assertion by the accused that they wassbed by the military. Some of the accused,
so they assert, were even taken to military bagacid, to put it mildly, detained, threatened and
other acts of serious misconduct, including crirhmeconduct, were said to have occurred. It
was argued that there must be records of them@sdtgce at military camps. For reasons which
will become apparent, matters such as these bystlges do not take the case for imposing a
stay very far at all. In, in the scale of thindg\t are not sufficient to add any real weight ® th
complaints in relation to the alleged non-disclesurconnection with Cpl Kuli and Major
Narawa.

The obligation to disclose

232 There is an obligation on the prosecution $aldse certain information, whether
documentary or otherwise, to the defence in commreetith the conduct of a criminal trial. The
requirements of the law of disclosure have devalapeidly in the past 20-30 years. In addition
to revealing the material upon which the proseculiases its case, the working definition of that
obligation has been stated in different forms imynaf the authorities. However, the essence of
that obligation is as follows. The prosecution’syds to disclose to the defence relevant
information which may undermine its case or advaheedefence case. The duty is not limited
to the disclosure of admissible evidence. Infororatiot itself admissible may lead by a train of



inquiry to evidence which is admissible. Materiddigh is not admissible may be relevant and
useful for cross-examination of a prosecution wafas to credit.

233 InR v Melvin(unreported), Jowitt J (as he then was) desctihedcope of what had to be
disclosed as follows:

| would judge to be material in the realm of disclosure that which can be seen on a sensible appraisal by
the prosecution: (1) to be relevant or possibly relevant to an issue in the case; (2) to raise or possibly
raise a new issue whose existence is not apparent from the evidence that the prosecution proposes to
use; (3) to hold a real (as opposed to fanciful) prospect of providing a lead on evidence which goes to (1)
or (2).

This definition was accepted by the House of Lasigorrectly stating the law R v Brown
[1994] 1 WLR 15991606. There, the House of Lords indicated thatpifrase "issue in the
case" in theMelvin definition had to be interpreted broadly.

234 TheMelvin definition was accepted as a reasonable workifigitien by no less an

authority than Sir Anthony Mason sitting as a nanrfanent Justice of the Hong Kong Court of
Final Appeal irHKSAR v Lee Ming-tee (No @003) 6 HKFAR 336[2004] 1 HKLRD 513 1In
that decision, Sir Anthony Mason observed:

The Melvin categories may be accepted as a broad statement of what, on a sensible appraisal by the
prosecutor, is subject to disclosure. The Melvin formulation and the recognition that the credibility of a
prosecution witness is relevant for the purpose of the Melvin categories have the consequence that
disclosable material relevant to the cross-examination of a prosecution witness cannot be restricted to
the three instances of disclosable material relevant to the credibility of a prosecution witness sanctioned
by authority and referred to by Steyn LJ in Brown [1994] 1 WLR at 1607A-C. It extends to other
significant material which a reasonable jury could regard as tending to shake confidence in the
credibility of the witness.

235 It is also as well to note the observationthefHouse of Lords iR v H & R v J2004] 2
AC 134 as follows:

Fairness ordinarily requires that any material held by the prosecution which weakens its case or
strengthens that of the defendant, if not relied on as part of its formal case against the defendant,
should be disclosed to the defence. Bitter experience has shown that miscarriages of justice may occur
where such material is withheld from disclosure. The golden rule is that full disclosure of such material
should be made.

236 InR v Ward (Judith)1993] 1 WLR 619674 the Court of Appeal held that:




An incident of a defendant's right to a fair trial is a right to timely disclosure by the prosecution of all
material matters which affect the scientific case relied on by the prosecution, that is, whether such
matters strengthen or weaken the prosecution case or assist the defence case. This duty exists whether
or not a specific request for disclosure of details of scientific evidence is made by the defence.
Moreover, this duty is continuous: it applies not only in the pre-trial period but also throughout the trial.

237 The obligation to disclose is also recognize@anada (se® v StichcombfL991] 3 SCR
326, R v Taillefer & R v Duguaf2003] 3 SCR 30y New Zealand (se® v Connel[1985] 2
NZLR 233 Wilson v Policg1991) 7 CRNZ 699R v Chignel[1991] 2 NZLR 257R v G

(1992) 8 CRNZ 9.and Australia (seddolmden v Bita1987) 47 SASR 509). In some
jurisdictions, such as England and Wales, the abbg is defined by statute. However,
regardless of whether the right is statutory oeothse, it is plainly a right which is an incident
of the right to a fair trial - which has alreadyebenoted - is guaranteed by section 29 of the
Constitution. It need hardly be said that the righa fair trial is guaranteed by the Constitution.
The right to disclosure is encompassed in the tighiue process under the Sixth Amendment to
the United States Constitution. That right is ajsaranteed in constitutional instruments and
supra-national instruments such as the Europeamédtion on Human Rights and the
International Covenant on Civil and Political Right

238 The importance of a fair trial cannot be untiesl. InMcKinney v H1991] HCA 6 (1991)
171 CLR 468the High Court of Australia described the righttfair trial as the central thesis of
the administration of justice. lattorney General’'s Reference (No 2 of 20@0D03] UKHL 68,
[2004] 2 WLR 1 the House of Lords declared it is "axiomatic'ditia person charged with
having committed a criminal offence should receaMVair trial and that, if he cannot be tried
fairly for that offence, he should not be tried itoat all”.

239 It is necessary to consider a number of casesich evidence of importance to a case (be
that, as here, written material, physical exhibitabsent witnesses) and how this informs the
exercise of the discretion to stay criminal prodegs as an abuse of process.

240 In the context of cases involving a missinghesis, the authorities require that court should
ascertain the materiality of the witness to theedeé case and it may be necessary, in order to
make such an assessment to examine the witnessstatof the missing withesk:v Tse
Cheuk-sueipl989] 2 HKC 164 R v Takeshi Machiyd 990] 1 HKC 73 In this context, the court
may also make some form of assessment of the likedyity and credibility of the witnesR v
Bracknell Justices, ex parte Hugh@990) 154 JP 9& v Carmelo Profildviag App 611/89.

The primary issue is whether, by reason of theradesef the witness, the accused will receive a
fair trial: R v Holgate (No 1)1996] 3 HKC 315In R v Holgate (No 1)Yang CJ held that where,
as a consequence of a missing witness a stay oé@dings is sought by the accused, the
accused must demonstrate that by reason of the@bséthe witness he is seriously prejudiced
so that he cannot receive a fair trial.

241 The principles and standards that apply tgthat of a stay of proceedings are the same as
in other contexts: a stay will only be granted xeeptional circumstances. The court must assess
— if it can — the impact of the likely testimonytbe missing witness and a stay may only be



granted if the absence of the evidence is so p@aido the position of the accused that no fair
trial could be held.

242 The same principles apply where a critical lexlis lost or destroyeddolmden v Bitar
(1987) 27 A Crim R 255, 47 SASR 5(R;v Beckford1996] 1 Cr App R 94R v Lo Tak-ke€r
App 341/95R v Chu Kam-to & Wong Yuk-1@h995] 1 HKCLR 179[1994] 1 HKC 775%
HKSARv Cheung Wa[i1998] 4 HKC 249R v Medway2000] Crim LR 415Altaf v Crown
Prosecution ServicR007] EWCA (Crim) 691. It is for the accused &nabnstrate that his trial
will be prejudiced by the loss or destruction o #xhibit. To that end, there must be an
assessment of the likely impact of the absenckeofrtissing exhibit. IHKSARv Cheung Wai
the claim was that the prosecution had failed tmipce a video tape allegedly taken by a bank
security camera of a transaction relevant to tise.cim holding that a stay was not appropriate
and there was no reason why the case could no¢gddo trial, the Court of Appeal observed
that there was no evidence as to what the tapaiomat and no fault could be laid at the door of
the prosecution for failing to realise until aftee tape was erased that it might have been
significant. A similar approach may be seeRin Medway2000] Crim LR 415.

243 A practical approach must be taken to thedbgdhysical items the subject of criminal
proceedings. For example where an item is of reanoercial value it cannot be expected that it
be preserved for long periods pending trial jusidose there is a possibility that the accused
may wish to examine the item at some time befoaé R v Robert$1999) 106 A Crim R 67.

244 1t is necessary to consider some Canadian miythb this juncture. Although | have already
referred to the decision of the Supreme Court ofgda inR v Taillefer & R v Duguaf2003] 3
SCR 307it is appropriate to note that Canada's highestt@ppears to take a view consonant
with authority from other common law jurisdictioris.that case, the court observed:

This Court has frequently underlined the draconian nature of a stay of proceedings, which should be
ordered only in exceptional circumstances. A stay of proceedings is appropriate only "in the clearest of
cases", that is, "where the prejudice to the accused’s right to make full answer and defence cannot be
remedied or where irreparable prejudice would be caused to the integrity of the judicial system if the
prosecution were continued" (O’Connor, supra, at para. 82[see [1995] 4 SCR 411, (1996) 130 DLR (4th)
235]). Itis a "last resort" remedy, "to be taken when all other acceptable avenues of protecting the

accused’s right to full answer and defence are exhausted" (O’Connor, supra, at para. 77; see also
Tobiass, supra, at paras 89-90 [see [1997] 3 SCR 391]; Carosella, supra, at paras 52-53 [see [1997] 1 SCR
80]; Regan, supra, at paras 53 et seq.[see [2002] 1 SCR 297]).

In O’Connor, supra at para 75, this Court adopted principles tousitscribe the power to order

a stay of proceedings. These principles confirms#reusness of such a decision and the need
for a careful and balanced analysis of all theregts at stake — the interests of the accused, of
course, but also the interest of the public in erimeing punished and in criminal cases being
diligently prosecuted. Those principles hold thatay of proceedings will be an appropriate and
fair remedy where:



(1) the prejudice caused by the abuse in question will be manifested, perpetuated or aggravated
through the conduct of the trial, or by its outcome; and

(2) no other remedy is reasonably capable of removing that prejudice.

245 InR v Taillefer & R v Duguaythe Supreme Court reaffirmed its earlier decisoR v
Dixon[1998] 1 SCR 244At paragraph 35 of that decision, Cory J wrote:

... an accused who seeks the extraordinary remedy of a stay of proceedings must not only establish, on
a balance of probabilities, that the right to make full answer and defence was impaired, but must also
demonstrate irreparable prejudice to that right.

246 Against that background, it is necessary tonexa@R v Forstef{2005] SKCA 107 a

decision of the Court of Appeal of Saskatchewamsiterable reliance was placed on this case
by the accused. In view of that reliance it is uk#d recite the facts of the case which | take
from the judgment of the Court of Appeal delivel®dSherstobitoff JA:

[3] In August, 2000, Cst Kooiman, an RCMP officer with two years experience, began an investigation of
the three respondents in respect of dealings in illegal drugs. He began "building a search warrant" by
collecting and recording information on a computer disc. It was the first time he had used this method.
He made observations which were variously committed to memory, written on his hands, or written on
scraps of paper and ultimately recorded on the disc. Any original notes which were made were
destroyed save for notes made respecting the execution of the search warrant which was ultimately
obtained, which notes were disclosed to the Crown.

[4] The investigation consisted of obtaining information from confidential informants; from driving by
two buildings owned or occupied by the respondents "hundreds of times" and noting vehicles parked
there and relating them to the respondents; determining the ownership and occupancy of the buildings
and the amount of the electrical usage in the buildings; and using an infrared imaging device to measure
heat sources in one of the residences.

[5] Using the information on the disc, Cst Kooiman prepared and swore an Information to Obtain a
Search Warrant, and obtained a warrant to search the two buildings on February 2, 2001. He destroyed
the disc to "protect his confidential police informants."

[6] Upon execution of the search warrant the police found substantial marijuana grow operations in
both buildings. The value of the marijuana found was estimated to be approximately $150,000.

[7]1 The respondents were charged, and, after a preliminary inquiry in the Provincial Court, were
committed to stand trial. The Crown disclosed the notes made by Cst Kooiman respecting the execution
of the search warrant and a copy of the Information to Obtain a Search Warrant which had been edited
by blacking out information which might have identified the confidential informants upon whom the
police had relied. During the preliminary inquiry, Cst Kooiman was questioned by counsel for all parties



respecting his investigation, the notes he made in the course of the investigation, the entry of those
notes on to the disc, the creation of the Information to Obtain a Search Warrant on the disc, and the
destruction of the disc.

The trial judge held that the right to a fair trial was imperiled and that there were no remedial steps that
could be taken to prevent an unfair trial. The prosecution appealed and the Court of Appeal dismissed
the appeal.

247 It was submitted by the accused that this aetisas clear authority for the proposition that
deliberate destruction of evidence violated thatrig a fair trial and thus the trial should be
stayed. The decision does not go that far. In egstre decision of the Court of Appeal of
Saskatchewan is a refusal to interfere with theese of discretion by the primary judge. The
Court of Appeal observed:

An appellate court cannot reverse such an order merely because it would have exercised the discretion
in a different way. It is justified in intervening in a trial judge’s discretion to grant such a remedy only if
the trial judge misdirected herself as to the law or if, in the exercise of her discretion, she gave no
weight, or no sufficient weight, to relevant considerations, or where the decision is so clearly wrong as
to amount to an injustice.

248 The decision is simply an application of thalekshed rule in Canada and most other
common law jurisdictions which accords a high degrerespect to the decision of the trial
judge. Further, the decision of the Court of Appatlied the approach R v Caroselld1997]

1 SCR 80which appears to be authority for the propositlat in determining whether the right
to a fair trial is breached the court it is note&sary to show how the material no produced
would prejudice the accused. The issue of prejudimeld appear to arise in determining the
remedy for the breach of the right to a fair tr@anada in the Charter of Rights has an express
remedies provision in section 24 of the Chartee passage quoted by the Court of Appeal in
this connection is as follows:

This Court has consistently taken the position that the question of the degree of prejudice suffered by
an accused is not a consideration to be addressed in the context of determining whether a substantive
Charter right has been breached. The extent to which the Charter violation caused prejudice to the
accused falls to be considered only at the remedy stage of a Charter analysis.

249 Thus understood, there is a possible differ&eteeen the Canadian approach and what
appears to be the position in most other commorjuaadictions as to the method of reasoning
in such cases. It is not that prejudice to the sedus not a factor to be considered in Canada. It
seems to me that this mode of reasoning is prignenfluenced by the fact that the remedy for a
breach of the Canadian Charter of Rights is vieettggess remedy provision.

250 Such a provision does not exist in Fiji andrdraedy for a breach of the right to a fair trial



arises at common law. It seems to me that to nodider the issue of prejudice in determining
whether the right to a fair trial has been jeopsdibut to wait until it has been determined that
it has been jeopardised and the only issue rentiagnsemedy is an unnecessarily convoluted
process and runs the substantial risk of losinigtafwhat is at stake in an application for a stay
of proceedings. If there is a conflict between@amadian approach and that in the other
authorities to which reference is made then | wauitesitatingly decline to follow the Canadian
approach. However, when viewed against decisiods asR v Taillefer & R v Duguagabove)
andO’Connor, (above) I think the difference is more apparéantreal.

Duty to preserve

251 It is contended by the accused that the Steteviolated its duty to preserve evidence by
reason of the destruction of the notes. In suppidttiat contention the decision of the Supreme
Court of Ireland irBraddish v DPH2001] IESC 45s cited. Before embarking on a review of
that decision and the scope of its impact on tlesgmt situation, two preliminary and related
points should be made.

252 It is a very good thing that, traditionallyji&n courts look widely for authority from
common law jurisdictions. The obvious benefit israadth of thinking about a legal issue and
legal principles becomes available. However, tiegted issue is the risk that without careful
evaluation, the statutory, constitutional and esecio-economic context may not be obvious.

253 Further, picking one case out of the rangeasés in a particular jurisdiction runs the risk of
failing to spot further evaluations or qualificateor amplifications in later cases. If counsel
proposes to pick a case out of the range of casasather jurisdiction they have a positive duty
to ensure that the problems to which | have refeare addressed. It is NOT good enough to
leave that to an opponent. Even the most casudingaf the cases in Ireland which have
consideredraddish v DPRwvould not have failed spot that there is a goaal deore to be said

on the topic than is said in that case. Furtheringgexamined which might be the range of cases
in Ireland which evaluate, qualify and amplify, mgncern is that no other common law
jurisdiction appears to have enunciated any formubdy to preserve evidence in the terms one
sees irBraddish

254Braddish v DPRabove) was concerned with primary evidence ottirae. A video tape of
the robbery was allowed to pass out of police h&redsiuse the police thought they had enough
evidence to convict from the confession attributethe accused. The Supreme Court of Ireland
held:

It is well established that evidence relevant to guilt or innocence must, so far as necessary and
practicable, be kept until the conclusion of a trial. This principle also applies to the preservation of
articles which may give rise to the reasonable possibility of securing relevant evidence.

The Supreme Court held that video tape has a ptaantial to exculpate as well as to inculpate.
Quite why that was so is not explained in the judgimin the result, the Supreme Court order
that the authorities be restrained from furthespouting Braddish.



255Dunne v DPH2002] IESC 27ollowedBraddish v DPRabove). However, the Supreme
Court inDunnenoted that the principles applied in England wéfferent. The Supreme Court
declined to followEbrahim v Felthan Magistratg2001] 1 All ER 831 where it was held:

If....... there is sufficient credible evidenceagdrom the missing evidence, which if believed
would justify a safe conviction, then a trial shbpkoceed, leaving the Defendant to seek to
persuade the jury or magistrates not to convicabge evidence which might otherwise have
been available was not before the Court througfaalb of his. Often the absence of a video film
or fingerprints or DNA material is likely to hamptére prosecution as much as the defence.

In Dunnethe court held:

| believe that that passage is applicable to the present case, bearing in mind that one is dealing with a
failure to seek out evidence which, as a matter of probability, existed, rather than with a lengthy delay.
In each case, it will normally be impossible to prove conclusively that there would have been evidence
available at an earlier date or that the missing video tape would have assisted the Defendant. The real
possibility that this is so is the most that can possibly be shown. Thus, | believe the "real risk" test is
much more realistic, and therefore more just, than the test suggested in Ebrahim, which is virtually
impossible to meet.

The rejection of the English approachabrahim v Felthan Magistratg2001] 1 All ER 831
must be viewed against the background of the lieradtion of that approach isltaf v Crown
Prosecution ServicR007] EWCA (Crim) 691.

256 It may be that later Irish Supreme Court deasirecognise that the approactBraddish v
DPP (above), if taken literally, has the potentiaktadanger the administration of justice. In
Scully v Director of Public Prosecutiofid005] IESC 11it was noted:

If a defendant in criminal proceedings were entitled to force their discontinuance because he could
demonstrate any shortcoming in the investigation whereby evidence which might, however
theoretically, lead to his exoneration was lost, that would be to alter the thrust of our criminal
procedures in the direction of unreality and the frustration of justice.

In answer to this it was noted that the emphasigraaldish v DPRabove) was:

on the need for the obligation to seek out andedde preserve, evidence toreasonably
interpreted requires, | hope, that no remote thealeor fanciful possibility will lead to the
prohibition of a trial.

257 InMcFarlane v DPH2006] IESC 1] the Supreme Court observed:

It is part of ordinary human experience that documents and items, even those of great significance or
intrinsic value, are not infrequently lost. The law has taken note of this over many centuries and is not so
unrealistic as to consider that the loss of an original document or item of real evidence is fatal to any
litigation based on it.



This case involved the loss of an object with fupgmts on it. The fact that there remained
photographs of the fingerprints was held not téifypreventing a trial. There seems to be a
more realistic approach becoming evident. The dedcduty to preserve was, so it was said,
breached. In the case | have consider the primadgece is still available: Cpl Kuli. The notes
are not even secondary evidence of was he saweard.h

258 As was noted iBunnethe Irish approach has not found favour in thetéthBtates. The
leading decision i&rizona v Youngblood 988] 488 US 51in the US Supreme Court. Here,
there was a thorough going failure properly to parthe scientific aspect of the investigation of
an alleged sexual assault on a young boy. RehnQajsépeaking for the majority of the Court,
said that:

We therefore hold that unless a criminal defendant can show bad faith on the part of the police, failure
to preserve potentially useful evidence does not constitute denial of due process of law.

259 That seems singularly unattractive to me. $haa should not be whether bad faith has been
established. It should be concerned solely withritjie to a fair trial.

260 The English authorities directly on point séerprovide guidance consistent with principle.
The requirement is that there is a fair trialslhecessary to evaluate the absent evidence to see
what, if any, impact the absent evidence would ava fair trial. If the evidence impacts on a
fair trial, the court is then enjoined to considemedial measures to ensure the fairness of the
trial. Only if no remedial measures can be takeensure the fairness of the trial should a stay be
imposed. What | do not accept is that the threshoRfaddish v DPRabove),Dunne v DPP
(above) is appropriate.

261 This part of the application for a stay of @medings has deeply troubled me.

262 It is common ground that the original note€pf Kuli that he provided to his handler have
been destroyed. It is common ground that the atitgsue at the trial will be the honesty and
reliability of this witness.

263 It is also common ground that had the notdsesisted they would be liable to disclosure
under the principles outlined above.

264 The explanation for the destruction of thessudtents given by the State witnesses is that it
was done for security reasons. The point is maaleuthtil approximately 2 or 3 days before the
ultimate interception of those accused who werténconvoy of three vehicles travelling to
Suva, this case was perceived to be something wiashnot a matter of criminal investigation
but, in a sense, a matter concerned with the prasen of the State. By the time the police came
into the picture, the critical documents would,tbe evidence, appear to have been destroyed.

265 It is probably right to say that those direcibycerned with the detection and observation of
the alleged plot should have realised that, iretrent of interception, these notes would be of



some importance. However, it appears to me reagot@bonclude that those persons simply
did not think along those lines. The fact that gtisuld have been blindingly obvious in
retrospect does not of itself detract from thisifp@s but is simply a means of testing the validity
of it. Further, I am far from totally convinced than reality, security would have been enhanced
by the destruction of the notes which were desttagehe name of security. As | have already
noted Lieutenant Colonel Tevita Uluilakeba Mardre Republic of Fiji Military Forces in an
affidavit dated 11 July 2008, deposes to an ind¢ider6 December 2006 in which Mr Gadekiuba
and Mr Namulo were "picked up" and brought to thee€n Elizabeth Barracks. They were
spoken to. Lieutenant Colonel Mara said were askedit their involvement concerning the
information of the assassination plot, which theyhtdenied. Lieutenant Colonel Mara deposed
that he said, "I hope you are not involved in theagsination plan”. If Lieutenant Colonel Mara
was saying this to two of the alleged conspiraonsonths before the alleged conspiracy began
it augurs badly for security and for the perceinedd for security. However, Cpl Kuli was not to
know that.

266 However, on the evidence which has been pregentme | am not prepared to second-
guess those who considered destruction necesgasgduarity nor am | prepared to conclude that
the destruction was not in any sense in bad faittesigned to conceal or cover up the real truth.
In relation to this latter point it is fair to s#tyat if that had been the motive of those concerned
with this case they could so easily have done ahretter job of it. Indeed, what remains today
as not destroyed rather demonstrates this poirals@ calls into question on an objective basis
the need for destruction of Cpl Kuli's notes forig#ty reasons.)

267 In short, with the perfect clarity of visioratrindsight provides, a fair question would be to
ask if the documents which actually survived weareeaqually susceptible to destruction on the
same basis. However, the mere fact that reasonihghe benefit of hindsight might have

argued for a different approach to the handlintheée documents does not persuade me that the
destruction was for any improper or sinister reason

268 The conclusion that the destruction of the dwents was not for any improper or sinister
reason does not even begin to deal with the reakithat | had to consider under this heading.
The real question is whether the destruction adelslocuments is such as to deny to the accused
any realistic prospect of a fair trial.

269 The starting point for any analysis of thisiessnust be to recall that the notes would not of
themselves be admissible evidence of the existehaeonspiracy to murder, the scope of such
a conspiracy and the parties to the conspiracthdrcircumstances, the only person who can
give that evidence on an admissible basis is Cfilidonself. (Some evidence of the conspiracy
may conceivably come from the testimony of Majordvea but, in the end, the evidence
depends almost exclusively on Cpl Kuli.) The notes] they not been destroyed, might have
been available as aide memoito Cpl Kuli when he testified. That, of coursepdeds on
whether they were made in circumstances which wustify a court giving Cpl Kuli

permission to refer to those notes for the purpdsefreshing his memory.

270 Depending on the content of the notes, it icewvable that they might have been used by
the prosecution to rebut a claim on the part ofat®used that Cpl Kuli's evidence was the



product of recent invention. Again, depending omdbntent of the notes, it is conceivable that
they might be used by the accused to cross-exa@ph&uli if his testimony was inconsistent
with those notes. Within this latter rubric, anyinsel of any experience would immediately
recognise the wide range of possibilities whichhmigrise from subtle inconsistency to more
fundamental inconsistency. It is not to be overkmbkn this regard that the two principal withess
statements of Cpl Kuli were made shortly after thascused who were in the convoy were
intercepted.

271 As | understand the position of counsel forabeused in this case, the principal case that
they propose to make in respect of this witnesisashe is simply not telling the truth. In other
words, this is not mainly about the failure of meynor the reliability of observation - although |
would expect that would be relevant. Obviously, sagnalification must be made as to the latter
statement because some of the accused featuraftelssn the meetings and assemblies said by
the witness to have occurred in inception and &rethce of the conspiracy. If | have understood
the evidence correctly, perhaps the more extrerample of this is the position of the Mr
Baledrokadroka. It would appear to be said by Qui Khat he took some part in one of the
meetings.

272 On that basis, an issue about the ability ofCiti to recall what was said or done at this
specific meeting in the presence of this accusedndrat was said or done by this accused to
signify that he had either previously joined thegiracy alleged or joined such a conspiracy at
this particular meeting might be problematic, tg g least. Given the particular meeting at
which this accused was present is one of thoseimgsanh respect of which Cpl Kuli does not
assign a specific date, the possibility of thisused of providing a defence of alibi is equally
problematic. This particular accused is left, isvemgued forcefully by counsel on his behalf, in
the invidious position of having to somehow work atnere he was over a range of dates.

273 The case for the accused is that in the absdribe destroyed material, the degree of
cogency of the prejudice caused by its destrugtiompossible to gauge but it is clear and
relevant that there is at least a reasonable phigsibat this destroyed material would have been
very helpful to the defence and indeed there isnagideast a possibility that this material may
have been sufficient to severely impair the creidybof at least the 2 withesses who destroyed
the material. In my view, that it is a possibilifyhe real problem, as was realistically recognised
by counsel for the accused, is that this requioesesspeculation as to the content of the notes.

274 The position of the State is to recognise thesibility that, depending on the content of the
notes, that they might have been material to se@kpeach the credibility of, principally, Cpl
Kuli. However, counsel for the State submits, asl to a fair trial thus created by the absence
of the notes can be cured by a combination of eeaasnination of Cpl Kuli and proper
directions to the assessors.

Evaluation

275 The real issues in this part of the applicatayra stay of proceedings are:

(1) does the absence of the notes place at real risk the right of the accused to a fair trial?



(2) if the answer to the first question is "yes", is that prejudice capable of being ameliorated by
techniques and tools available to the court consonant with a trial according to law?

If the first question is answered "yes" and theosec'no” then it seems to me that a stay of
proceedings is clearly the only remedy which cafjudtce as between the accused and the
State.

276 As | have already observed, depending on theenbof the missing notes, the notes are
capable of being material which might be used sbttee credibility and reliability of, amongst
others, Cpl Kuli. In earlier passages in this juégtn | briefly considered the range of
possibilities that might arise depending on theteonof the notes. In order to assess the
prejudice to a fair trial it seems necessary toemskme assumptions about the content of the
notes. The position is aptly summarised in thetamisubmissions placed before the court on
behalf of Mr Khan where it is noted:

In the absence of the destroyed material, the degree of cogency of the prejudice caused by their
destruction is impossible to gauge but it is clear and relevant that there is at least a reasonable
possibility that this destroyed material would have been very helpful to the defence and indeed there is
again at least a possibility that this material may have been sufficient to severely impair the credibility of
at least the 2 witnesses who destroyed the material.

In some respects, | agree with the sentiments behis proposition. However, the issue is
whether the existence of that "reasonable pogsibi§ enough to found the conclusion that a
fair trial is placed in real jeopardy.

277 One of the conceivable ways of attempting tkeran assessment of the degree to which the
destroyed material might have been of assistantteetaccused to provide a basis for cross-
examination of, amongst others, Cpl Kuli, is tok@t secondary material such as that prepared
by Sgt Waga or Major Narawa. However, there islariaus danger in doing so because that
carries with it the further assumption that theyéhaccurately reflected the content of the
missing material. Again, the danger in making saclassumption is such that | am not prepared
to go down that line.

278 | am far from convinced that | can make theiagdions implicit in the submissions by the
accused as the content of the notes. As | sayirigat the matter in a practical way as any
experienced advocate would do, the utility of thesees as a basis for cross-examination
depends on the contents of the notes. There isngoiththe evidence | have seen which
mandates the conclusion that the notes must pravimesis for cross-examination. All | could
say is that they might do so. How realistic is thassibility? That, to me, calls for a degree of
speculation which | did not consider appropriate.

279 It follows from this that | conclude that tHesance of these notes has probably not been
demonstrated to substantially endanger the fairoe® trial. Not without considerable
hesitation, | would answer the first question | &é@osed myself "no".



280 However, even if | had concluded that there avesal danger to the fairness of the trial by
reason of the absence of the material, | am firofighe view that there are sufficient remedies
for that potential unfairness available to the toiihas been suggested that in the event that, fo
example, the PowerPoint slides of Major Narawa weneered in the trial that it would be
virtually impossible to explain to the Assessoi ttuch material was not evidence of the truth
of what is contained inside slides but this simghdence of what was said to all by Maj Narawa
to, for example, explain his actions.

281 There are two answers to such submission. ifdted that the missing material would not
have been, of itself, admissible in any event. dihky use that could have been made of it by the
prosecution would be as an aide memoir to the w#mma the assumption that all the criteria for
giving permission to witness to refer to these saterefresh his memory have been established.
On that footing, a direction very much like the avigch it is submitted by the accused would be
impossible to get across to the Assessors would tabe given. Further, depending on the
content of the missing material, it would almostaly not be admissible in evidence at the
hands of the defence except, possibly, to indicetensistency between the testimony of the
maker of the material and what was written in thaanal.

282 The second answer to the submission is thatadérection is one which is in use on an
almost daily basis in criminal proceedings in Hijnave no doubt that provided it was carefully
framed, such a direction would more than adequaefyacross to the Assessors the use that
could be made of the material and, more importafitly use that could not be made of such
material.

283 The next thing that would be necessary to geisa to the jury is that the absence of the
notes is something that they may take into accouassessing the credibility and reliability of
witnesses including, amongst others, Cpl Kuli. Gdirse, the fact that Assessors could take this
into account is, by itself, a somewhat meaningtisection unless it is fortified with further
directions as to how they might take the matenidhe absence of that into account. Such a
direction would, of necessity, need to make thafpthiat they, like everybody else, are not in
any position to say what was in the notes.

284 Further, as the State pointed out, it wouldfxen to the accused to cross examine the
relevant witnesses as to how and why the mateairalecto be destroyed. It seems to me that all
of these tools are available to the court and wbale the effect of ensuring a fair trial. It seems
to me that it could be said that there is no slgertaf material that could be brought to bear in

this regard. As has been pointed out, an examglgiofs that Sgt Waga might be understood to
be saying that he had conversations with Cpl Kiiich, on his previous statements, he could

not possibly have heard. Whether the assessorsud®acthat these two witnesses were lying,
were diabolically negligent or this was perfecthderstandable and excusable would be a matter
for them.

285 It follows that | would answer the second giest have posed for myself "yes".

286 | would also refuse the application for a siaythis basis.



287 | think it is appropriate to add two furtheisebvations on this aspect of the application.

288 The first is that my assessment of the potiepitggudice to a fair trial and whether there are
sufficient techniques available to the court corsarwith a trial according to law has been made
on the material presently available to me. It m&}l we, and it is a commonplace experience of
everyone involved to any substantial degree inicirtrials, that the evidence as the trial
unfolds may well come out in a different way ontie@wed in a different way from how it is
viewed at the moment. The same is also true ofrdeais and exhibits which may be tendered
at the trial. It probably should go without sayihgt in such event it would be open to the
accused to renew their application for a stay otpedings in the event that the fairness of the
trial was thus jeopardised. Nevertheless that posihust be made plain to all concerned. It is
open to the accused to keep the issue of the &sroiethe trial under review throughout the trial.
It will be the duty of the court to do so.

289 The second matter is something which concarhystbe 2nd accused Mr Baledrokadroka. It
would appear that Cpl Kuli places Mr Baledrokadrek@ane meeting of the alleged conspirators.
The evidence appears to me to be pretty vague &b, Whany, part Mr Baledrokadroka played in
this meeting and what he said or what he did teccatd that on a previous occasion he had
joined the alleged conspiracy or that on the octesf the meeting at which Cpl Kuli says he
attended that he there and then joined such a rangpThis is perhaps more significant given
that there seems to be at least a suggestion prapesed evidence of Cpl Kuli that at one stage
this accused was a potential victim of the conspirather than a party to the conspiracy.

290 It is argued by counsel for Mr Baledrokadrdkat given Cpl Kuli is not always very

specific about dates of meetings (and is certaiolyspecific about the date of the relevant
meeting for the second accused) that a fair tfith® second accused is placed in serious
jeopardy because he cannot investigate mattersasuatpossible alibi. There seems to me to be
considerable force in the submissions. Nothing @nésMr Baledrokadroka from considering

alibi from the perspective of a bracket of datésnithat bracket of dates there were some in
which he was elsewhere and, thus, could not ppaieiin such a meeting, it seems to me that it
would be very difficult to resist a submission of case to answer at the stage of the proceedings
where the court is required to consider that iskwdeed, in my judgement, regardless of the
issue of disclosure this seems to me to be capdltdeing a very cogent submission.

291 It is, of course, absolutely fundamental th&t not open to the court on an application for a
stay of proceedings to intervene in the case sipbause the evidence against the accused is
weak. The powers of the court in that regard conuae the end of the prosecution case. While
it may be said that the evidence may unfold inraeehat different and possibly less
advantageous manner to the 2nd accused than agetirs cards at the moment, it seems to me
that while it is inappropriate for me to order aysof proceedings in respect of the case of Mr
Baledrokadroka, it seems also appropriate to irthiéeState to carefully review its position in
respect of the second accused.

292 The authorities (see, for examgkeassby v K1989) 168 CLR 1) make the point that one of
the reasons that a stay of proceedings should\deHy and exceptional remedy is because the



court should not be seen to have a part in thaiimh and continuation of the prosecution. Thus,
| consider in making these observations about titeaZcused, | have probably travelled to the
absolute outer boundaries of what is appropriata fadge to say in this regard having regard to
the injunction in the case to which | refer.

Expense of a major trial

293 It was submitted by the accused that it "wdnddutrageous for the Interim Government,
the defendants and the people of Fiji to be ptitécexpense of a major trial in such a situation.”
The "situation” referred to was the combinatiorinéct malice and the fact that critical material
has been destroyed. | have not taken into accawiitthe issue of expense. The imperative in
the authorities to which reference has been matteighere must be a trial unless one or other
of the major bases for imposing a stay referreabimve have been established.

Conclusion and orders

294 Before formally making the orders | consideprapriate, | must thank all counsel for their
assistance in this matter. The written and orafrgssions, the former having been delivered to
the Court against somewhat demanding timetableag efammense assistance. In any legal
system, Fiji's legal system being no exceptiomddition to their duty to their clients, Counsel
play an important part in the preservation andatieancement of the rule of law. In my
judgment, counsel in this case discharged theieslatdmirably.

295 For the reasons contained in paragrd@iis 156 157- 174, and219- 227 (Conclusions),
there shall be a permanent stay of the trial ofrtf@mation in HAC 9 of 2008 which Mr Khan
faces.

296 The application for a permanent stay of tred of the charges against all other accused is
refused.

DATED the 12th day of November 2008, Suva

Andrew Bruce
JUDGE OF THE HIGH COURT



