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AMERASINGHE, J.,
THE BACKGROUND

After soild surveys conducted by a team of scatsitat Kiruwalhena, which had been selected as
a prototype site of dry zone, high elevation laéerihe team informed the Director of Geological
Survey about some peculiar weathered rock theydwatt. Early, in 1971, during the Geological
Survey of the Anuradhapura district, it was foundttwhat had been supposed by the scientists
during the soil surveys to be “high level fosstklde” was really an igneous carbonate apatite.
The Department of Geological Survey had thus canfdiscover” a deposit of phosphate rock
occuring in the form of the mineral apatite at Bppka in the Anuradhapura district.

Haying regard to the policies of the Governmerthat time, it was decided in 1974 that the use of
the Eppawela deposit should be entrusted to a ibnhas Development Council. (D.D.C)

Although a trial order for the supply of 500 tonasaplaced by the Ministry of Industries and
Scientific Affairs and the order was fulfilled withabout four months, no further orders for
phosphate rock were placed. The D.D.C. projectlatas taken over by Lanka Phosphate Ltd., a
company fully owned by Government, which was sebyphe Ministry of Industries.

In December 1992, a notice calling for proposalesiablish a Joint Venture for the manufacture of
Phosphate fertilizer using the apatite depositpeiivela was published in local and foreign
newspapers. Six proposals were received . A ctieenqppointed by the Cabinet, after the having
considered an evaluation report decided with thpr@l of the Cabinet to undertake negotiations
with Freeport MacMoran Resoiurce Partners of U@#ereinafter referred to as Freeport
MacMoran) One of the factors that appeared t@leen in favour of freeport MacMoran was
that it was “one of the leading phosphate fertilifrens in the world”. (P4 page 2) Another was
that “IMCO Agrico (Sic.) and affiliate of M.S. freert MacMoran, had done studies and worked
on the utilization of this particular phosphate asipseveral years ago and therefore, they had the
benefit of that research.” (p4 page 2)

The negotiation committee was assisted by repraeas$ from various Government Departments
and Ministries and by a team of experts.

The first round of negotiations was held from 17M\2&rch, 1994. Thereafter, when the present
government took office, the Minister of Industrizévelopment, in a Memorandum dated th# 28



of January, 1995, reported to Cabinet the progreste and sought and obtained the approval of
the Cabinet to continue with the negotiations. e8and round of negotiations were held from 27-
31 march, 1995. “Major issues” relating to theiklity of land for a plant at Trincomalee, and
“the resettlements and payment of compensationabaWeli settlers presently living in the
exploration area identified for the project”, weliscussed with local institutions and authorities

(p4)

On the 28 of September, 1996 the Minister of Industrial Depenent reported to Cabinet on the
progress made and sought approval “for certainnpat@rs in respect of some key issues which
continued to remain unresolved.” No informatiorsvitarnished to court on what these issues were
and what had been decided. We were merely infotimstdCabinet approval was received on the
02" of October, 1996 and that the third round of tiegjons were held from December’21996.
Thereatfter, Freeport MacMoran submitted drafthefineral Investment Agreement and other
subsidiary agreements. These were studied byapetiating committee and lawyers from the
Department of the Attorney-General “on the basithefparameters laid down by the Cabinet and
the applicable laws.” (p4) The Freeport MacModaaft was returned to them with amendments.
Freeport MacMoran then raised “several issues daygithe interpretation of the key parameters
and also the language in the draft as amendedebttbrney-General’'s Department”. (p4)
Subsequently, freeport MacMoranm met Her Excelleéhe President whi thereupon directed Mr
B.C. Perera (Secretary, to the Treasury), Hon Bata®ilva, (Attorney-General), Mr. K.austin
Perera (Secretary, Ministry of Industrial Developt)eMr Thilan Wijesinghe (chairman/Director-
General, Board of Investment of Sri Lanka), andWrcent Panditha (Senior Advisor, Board of
Investment of Sri Lanka and Consultant, Ministryirafustrial Development) (p4), “to conduct on
final round of negotiations and clear any outstagdssues along with the texts of the Mineral
Investment Agreement and subsidiary agreemenfs4) (The final round of negotiations was held
from the 28 of July, 1997 to the G¥August 1997 and the final drafts of the Mineraldatment
Agreement and subsidiary documents were agreed aqmitiated by the Secretary, Ministry of
Industrial Development and the representativefm@feport Mac Moran and IMC Agrico.

On the 1% of May 1998 the President of the National Acadeh@ciences , Prof. V.K.
Samaranayake wrote to the President of Sri Lankh @@pies to the Minister of Science
Technology and Human Resource Development and thister of Industrial Development (p10)
stating that the council of the Academy was ofwigsv “that the proposed project in its present
form as some of the vital data relating to the alcsize and quality of the mineral deposit have not
been adequately surveyed and established. Thitcehung had also been highlighted in the
Report of May, 1996 of the Presidential Committppanted by Your Excellency. The feasibility
of the Project can be comprehensively appraiseglwhén this vital data are available.
Accordingly, we respectfully request Your Excellgno defer the grant of approval for the Project
until a comprehensive appraisal is undertaken”.

In the same letter, the President of the natiorcad&my of Sciences stated that the Council had
also examined other related issues and that tleem@endations, including options, were
elaborated in the report of the National Academ$cences which was forwarded to the President
of Sri Lanka.



In a newspaper article entitled “Exploitation ofgpvela rock phosphate depost”, (p.10 (a) Prof.
V.K.Samaranayake stated as follows

“the national Academy of Sciences is the highestirdisciplinary scientific organisation in Sri
Lanka. Its mandate includes, “to take cognizamzkraport on issues in which scientific and
technological considerations are paramount to &temal interest” and “too advise on the
management and rational utilization of the natugaburces of the island so as to ensure optimal
productivity, consistent with continued use of thesphere on a long term basis taking into
account the repercussions of using a particularureg on other resources and the environment as
a whole and to help in making use of resourceb®tbuntry in national development”.

Prof. Samaranayake went on to say that,

“Accordingly, the Academy studied the proposal fralinangles and submitted its report to Her
Excellency the President in May 1998. The propgoposal was examined in relation to (a) the
deposit and proposed rate of exploitation; (b) peahto manufacture fertilizer locally; (c)
environmental considerations; and (d) economicsauibl considerations”.

On the 28" of July, 1999 a committee of twelve scientistshef National Science Foundation
submitted a report under the title “The Optimal as&ppawela rock phosphate in Sri Lankan
agriculture” (p12) Having observed that the pr@as the U.S. Mining company “in the view of
many of the Professional Associations in the agunE.g. the Institution of Engineers, Institute
of Chemistry, National Academy of Sciences and nmalividual scientists and engineers is highly
disadvantageous to the country and with highly esbsenvironmental impacts”, the committee
examined various proposals made and suggestecheptiloich in its view “are more advantageous
to the country”.

On the & of October, 199 the seven Petitioners filed ariegiion in this court under Article 17
read 126 of the constitution. The court (Fernandadugodapitiya and Gunesekara, JJ.) on the
27" of October 1999 granted the seven petitionerseléaproceed with their application for
declarations and relief arising from the allegddmgement of their fundamental rights guaranteed
by Articles 12 (1), 14(1) (g), and 14 (1) (h) oét&@onstitution.

JURISDICTION

In the proposed agreement, it is acknowledgedariltitroduction” that “The mineral resources
contained in the territories of Sri Lanka consgtw part of the national wealth of Sri Lanka.

Learned counsel for thé"@nd ' respondents with whom, the Deputy Solicitor-Gehasaociated
himself, submitted that the Government, and nat ¢tourt, is the “trustee” of the natural resources
of Sri Lanka. “thus, as long as the Governmett acrrectly the court will not put itself | the
shoes of the Government. That is to say the coayt or may not agree with the final outcome.
However, if the Government has correctly actedwstde the court will not interfere”. It was
further submitted that the petitions should be dssedin limine, since the petitions had invoked



the fundamental rights jurisdiction of the couriai matter that was “either a public interest
litigation or breach of trust litigation”.

| am unable to accept those submissions

The Constitution declares that sovereignty is engbople and is inalienable. (Article 3) Being a
representative democracy, the powers of te peaplexercised through persons who are for the
time being entrusted with certain functions. Thastitutions states that the legislative power of
the people shall be exercised by Parliament, teewdie power oif the People shall be exercised
by the President of Sri Lanka and the judicial poefehe people shall be exercisater ala,
through the courts created and established byahstitution. Article 4) Although learned counsel
for the petitioners., citiniyl.C. Mehta v. Kamal Nath§1977) ISCC 388 agreed with learned
counsel for the®5and ' respondents that the natural resources of thelpaaye held in “trust”

for them by the Government, he did not subscribdéoview that the court had no role to play. In
any even, he challenged the respondents claintitbagovernment had in fact acted “properly” in
discharging it role as “trustee”.

The organs os State are guardians to whom the @bapk committed the care and preservation of
the resources of the people. This accords notwittythe scheme of government set out in the
constitution but also with the high and enlightegedceptions of the duties of our rulers, in the
efficient management of resources in the procesiewélopment, which thllahavamsa,68.8-13
sets forth in the following words.

“Having thus reflected, the king thus addressedffisers.

In my Kingdom are many paddy fields cultivated bgans of rain water, but few indeed are those
which are cultivated by perennial streams and geses.

By rocks, and by many thick forests, by grate inesgs the land covered.

In such a country, let not even a small quantitwater obtained by rain, go to the sea, without
benefitting man.

Paddy fields should be formed in every place, ediolgthose only that produce gems, gold, and
other precious things.

It does not become persons in our situation todiveying our own ease, and unmindful of the
people .....

Translation by Mudaliyar L. de Zoysa, Journal ad Boyal Asiatice Society (C.B) , vol. Ill No IX,
(The emphasis is mine)

In the case concerning the Gabcikovo-NagimaroeptgHungary/Slovakia) - the Danube case —
1997 General List no 92, 25 September, 1997 belfi@rénternational court of Justice, the Vice-



president of the Court, Judge C.G. Weeramantrgrmed at length to the ancient irrigation works
of Sri Lanka which, he said “embodied the concdpmtevelopment par excellence”. He said:

“Just as development was the aim of this systemas accompanied by a systematic philosophy of
conservation dating back to at least the thirduognB.C. . The ancient chronicles record that
when the King (Devanampiya Tissa) 247-207 B.C. aras hunting trip (around 223 B.C.) the
Arahat Mahinda, son of the Emperor Asoka of Ingr@ached to him a sermon which converted
the King. Here are excerpts from that sermon: fé@agKing, the birds of the air and the veasts
have as equal a right to live and move about ingary of the land as thou. The land belongs to the
people and a;; ;living beings; thou art only theuglian of it ....” The juxtaposition in thjis

heritage of the concepts of developments and emviemtal protection invites comment
immediately from these familiar with it. Anyondénested in the human futures would receive the
connection between the two concepts and the maninkeir reconciliation. Not merely from the
legal perspective does this become apparent, leut #om the approaches of other disciplines.
This Arthur C. Clarke, the noted futurist, with thsion that has enabled him to bring high science
to the service of humanity, put his finger on thegise legal problem we are considering when he
observed: “the small Indian Ocean island .... Presitkxtbook examples of many modern
dilemmas: development versus environment”, andgeds immediately to recapitulate the famous
sermon, already referred to, relating to the trestt@ of land, observing , “For as King
Devanampiya Tissa was told three centuries bef@dirth of Christ, we are its guardians — not its
owners. “ The task of the law is to convert suchdem into practical terms....”

| have not been able to find the sermon referredHowever, Tissa, who depended on the support
of Emperor Asoka, and even added to his nameitleeot his patron, “Devanampiya”, would have
had little or no hesitation in accepting the adw€ésoka’s emissary, Mahinda. The subject of
land tenure in Sri Lanka, including the statusineta and rights of the Monrach with regard to the
soil, is an extremely complex one as, for instattoe debates on various matters between H.W.
Codarington and Julius de Lanerolle showed. (saenal of the Royal Asiatic society (Ceylon
Branch), Vol. XXXIV, p, 199 s.q. p. 226 sq.) Rbe present limited purpose, what | do wish to
point out is that there is justification in lookiag the concept of tenture, not as a thing infit&eit
rather a way of thinking about rights and usagesitland. H.W. Codrington, Ancient Land
Tenure and Revenue on Ceylon, pp. 5-6 refers téattig¢hat the King wabhuatpior bhupala“lor

of the earth”, “protector of the earth” — “Lorddhipathiof the fields if all' . He quotes Moreland
wrote as follows. “Traditionally there were tworpas, and only two, to be taken into account;
these parties were the ruler and the subject,fandubject occupied land, he was required to pay a
share of its gross produce to the ruler in retorrttie protection he was entitled to receive. ilk w
be observed that under this system the questiownérship of land does not arise; the system is in
fact antecedent to that process of disentangliagtimception of private right from political
allegiance which has made so much progress durstast century, but is not even now fully
accomplished ..... “ Later, grantees, in generaed@ms were given the enjoyment of lands for
services rendered on to be rendered in considarafitheir holdings, or lands were given for
pious and public purposes unrelated to any retior.their part grantees were under and
obligation to make proper use of the lands consistéh the grant or, in default, suffer their loss
or incur penalties.



The public trust doctrine, relied upon by learnedrtsel on both sides, since the decision in
lllionis Central R. Co. V. lllinois146U.S. 387 at 452, 135 S.Ct. 110 at 118 (1892hneencing

with a recognition of public rights in navigationdafishing in and commerce over certain waters,
has been extended in the United States on a cas&sbybasis. Nevertheless, in my view, it is
comparatively restrictive in scope and | shouldgréo continue to look at our resources and the
environment as our anscestors did, and our contarips do, recognizing a shared responsibility.

The Constitution today recognizes duties both enpidrt of parliament and the President and the
Cabinet of Ministers as well as duties on the patpersons”, including juristic persons like th& 5
and 7" respondents. Article 27(14) states that “The Sth#dl protect, preserve and improve the
environment for the benefit of the community”. ke 28(f) states that the exercise and enjoyment
of rights and freedoms (such as tHeadid 7' respondents claimed in learned counsel’s
submissions of their behalf to protection undeiiddt12 of the Constitution relating to equal
protection of the law). Is inseparable from tleefprmance of duties and obligations, and
accordingly it is the duty every person is Sri Larné protect nature and conserve its riches”.

The loose use of legal terms like “trust” and Stee” is apt. as this case has shown. To lead to
fallacious reasoning. Any question of tegal ownershipof the natural resources of the State
being vested in the Executive to be held or usethi® benefit of the people in terms of the
Constitution is at least arguable. The Executiwesthave a significant role in resources has nor
been placed exclusively in the hands of the Exeeutirhe exercise of Executive power is subject
to judicial review. Moreover, Parliament may, alsds done on many occasions, legislate on
matters concerning natural resources, and the €baxte the task of interpreting such legislation
in giving effect to the will of the people as exgged by Parliament.

In any event, the issue before me is not the questhether this court or the “Government” is a
“trustee”, and whether there has been a breaalustf but whether in the circumstances of the
instant case the rights of the Petitioners guaeshby Articles 12(1), 14(1) (g) and 14(1) (h) oéth
Constitution have been violated. And in that rdghe jurisdiction of this Court is put beyond any
doubt by Article 126(1) of the Constitution whidat®s, among other things, that the Supreme
Court has “sole and exclusive jurisdiction to hasad determine any question relating to the
infringement or imminent infringement by executeadministrative action of any fundamental
right ....” The court is neither assuming a rol€tasstee” nor usurping the powers of any other
organ of Government. It is discharging a duty whias in the clearest terms been entrusted to this
court, and this court alone, by Article 126(1) lod fconstitution.

Learned counsel for thé"@nd 7" respondents submitted that, being an alleged Iipirterest
litigation” matter, it should not be entertainedden provisions of the constitution and should be
rejected. | must confess surprise, for the quesifd’public interest litigation” really involves
guestions o5tanding and whether there is a certain kind of recognaagseof action. The court
is concerned in the instant case with the com@ahindividual petitioners. On the question of
standing, in my view, the petitioners, as indiatlaitizens, have a constitutional right given by
Article 17 read with Article 12 and 14 and Artid@6 to be before this court. They are not
disqualified because it so happens that theirtsighe linked to the collective rights of the @tizy
of Sri Lanka — rights they share with the peopl&ofLanka. Moreover, in the circumstances of
the instant case, such collective rights providedbntext in which the alleged infringement or



imminent infringement of the petitioners’ fundamantights ought to be considered. Itis in that
connection that the confident expectation (trust} the Executive will act in accordance with the
law and accountably, in the best interests of #@pfe of Sri Lanka, including the petitioners, and
future generations of Sri Lanka, becomes relevant.

MAY THE SEVEN PETITIOENRS JOIN IN A SINGLE APPLICADN?

Learned counsel for thé"@nd 7' respondents submitted that “several petitionensiagjoin in

one application in terms of Article 126 of the Cutosion”. Admittedly, Article 126(2) refers to
“any person”, “such person” and “he may himselfowever, the court has not construed these
phrases so as to preclude the joining of sevetdlqgers where their individual rights are based o
the same alleged circumstances; in fact , the ipeaof the court points in the other directionks.
therefore hold that the petitioners are not naredwn the ground of misjoinder.

IS THE APPLICATION OUT OF TIME?

The respondents submitted that the application imeisejected, since it has been made out of time.
However, no indication was given by the respondehtke date from which the period of one
month specified by Article 126(2) is to be reckondthe respondents at the same time maintain
that there can be no complaint of an infringemeninoninent infringement of rights :unless and
until the Development Pant is in place”, for ithet document which would show what rights, if
any, have been or are about to be infringed. dfdthas been no infringement or imminent
infringement it seems to me that the respondeweteatitied to call for the dismissal of the petiti

on the ground that the petitioners have failedstataish their case. It cannot, however, be
maintained that the petition is too late, unless donceded that the case was ripe or mature for
hearing. The petition cannot be premature andati@oat the same time, for the latter position
assumes that although the matter was ripe or medumnsideration, the petitioner failed to act
within the prescribed time. A substantial parthe respondents’ case was based on the submission
that the petitioners’ case was based on the sulumidbat the petitioners’ case was premature and
“conjectural”. | shall deal with the respondergabmissions in that regard later on. But for the
present, in dealing with the threshold questiowbéther the petition is out of time, what | have
already stated and what | shall state in the nasdgraph, should, | think, be sufficient to meet th
submission of the respondents.

| addition to pointing out the inconsistent posisaf the respondents on the question under
consideration, namely, whether the petition wasobtiime, the petitioners explained that there was
considerable uncertainty about the status of tbgeprin question, with “inconsistent signals”

being given by the Government from time to timettet matter, both in response to public
protests, and critical observations from scientisiduding those of the National Science
Foundation in their report to the Minister of Sa@erand Technology in July 1999. The Minister
had asked the National Science Foundation for aghaied having regard to the observations made
by the Foundation, it was not unreasonably expdttaidthe Government would not proceed with
the project. There was such uncertainty aboutrtatter, that it might have been premature for the
petitioners to come into court earlier. Howevehnew a newspaper report (Document p13) dated
the 268" of September 199, announced that the proposeeagnt relating to the project, which
had been initialed in 1997, following negotiatiotigat had gone on since 1994, was expected to be



signed within two months, the petitioners filedithgetition on 08 October, 1999. The impending
or threatening danger of the violation of the patiers’ rights reached a sufficient fullness on the
26" of September, 1994.

In the circumstances, | hold that the applicati@s\led in time within the meaning of Article 126
(2) of the constitution.

LEAVE TO PROCEED WAS FOR INFRINGEMENT NOT FOR IMMENT INFRINGEMENT
The petitioners were granted leave to proceedh®atlegednfringementof Articles 12(1), 14(1)

(g) and 14(1) (h) and not for the alleged imminefringement of their rights. The fact that leave
to proceed was granted for “infringement” dies pi@clude the court from considering whether
there was aimminent infringemenfor omne mejusontinet in se minus — the greater contains the
less. This court, having granted leave to prodeethe alleged infringement of a fundamental
right, and thereby being empowered by the congiriub do the more important act of considering
whether an infringement had taken place, cannalelbarred from doing the less important thing
of considering whether there is an imminent infengent, for nomdebet cui plus licet quothinus

est non licere or and it is sometimes expressadicet quod majus no debet . quod minus est non
licere —a doctrine founded on common sense, and of geappdication.

THE ALLEGED IMMINENT VIOLATION OF ARTICLES 14(1) (g AND 14(1) (h) OF THE
CONSTITUTION

Article 14(1) (g) of the constitution states tleaery citizen is entitled to the freedom to engage
himself or in association with others in any lawdglcupation, profession, trade, business or
enterprise. Article 14(1) (h) states that evetizen is entitled to the freedom of movement and of
choosing his residence within Sri Lanka. The petérs are citizens of Sri Lanka and residents of
the area called Eppawela in the Anuradhapura Bistrithe North Central Province. The first to
fifth petitioners are land owners and/or paddy dady farmers in the Eppawela area. The sixth
petitioner is a teacher and the owner of an exdeobconut land in the Eppawela area. The fost t
sixth petitioners state that they are in dangeosihg the whole or some portion of their lands and
their means of livelihood if the proposed miningjpct is implemented. The seventh petitioner is
the Viharadhipathi of the Galkanda Purana Vihanalgare he has resided for over 35 years. He
states that the Viharaya and the paddy lands tissis it are in danger of being destroyed if the
proposed mining project is implemented. The pwidgrs complain of an imminent infringement of
their fundamental rights guaranteed by Articlesl}4¢) and 14(1) (h).

THE AREA AFFECTED

The Petitioners’ state that the initial explorateme will be 56 square kilometers with a ten
kilometer buffer zone on each side, bringing towtt8D0 square kilometers the area potentially
affected. They state that about 2,600 familie$2)000 persons, including themselves, are likely to
be permanently displaced from their homes and lands

There are only seven persons who have filed tipficgtion; but it must now become clearer why |
said that their claims were linked to the colleetiights of others and that the alleged infringetmen
of the petitioners’ individual rights need to bewed in the context of the rights guaranteed to



them not only as falling within the meaning of “prsons” as for instance within the meaning of
Article 12(1) of the constitution, but in particulas member of theitizenryof Sri Lanka.

The negotiating Committee appointed by the Presistates in its report to the president (p4 at

p.5) that “the exploration area will cover approaiely 56 sg. miles (sic.) of land situated in
Eppawela in the Anuradhapura District”. And tha Buffer Zone Area “will comprise of a land
area extending to 10 kilometers from the boundarig¢ke exploration area”. That is a misleading
statement, for in terms of the Agreement the “esgilon are”, is far in excess of 56 sq. miles.
Indeed, as we shall see, the President’s comnatteepts the fact that the exploration area was not
absolutely limited to 56 sq. miles: It was conttedly elastic and extendable.

| agree with learned counsel for the responderiisttiere is an yet no “Agreemer@tricto sensu
Article 2.1 of the proposed Mineral Investment Agreent, sometimes hereinafter referred to for
the sake of convenience as the “Agreement” desgyithie “basic” rights of the company, states,
inter aliaas follows: “without limitation on the other rightonferred on the company by this
Agreement, the Company shall have, and the Govenbhereby grants to the company, subject
to the other terms and conditions specified in &gseement, the sole and exclusive right (a) to
search for and explore for phosphate and othernaidga the Exploration Area .... (b) to conduct
pilot or test operations as appropriate at anytionavithin the contract Area (without limiting the
company’s option of conducting such pilot r teseéigtions entirely or partially at other locations):
(c) to develop and mine under Mining Licences anggphate deposit (including phosphate
minerals and Associated Minerals) found in the Bragion Area ...."

Article 1 of the Agreement defines “Exploration Afeas “that certain area of land which forms
part of the contract Area and which initially cos@pproximately 56 sq. kms. Of land and is set
forth and described as the Exploration Area on Aeee “B-1"and “C-1" hereto in respect of
which Exploration Licences have been issued urfdeAtt to Lanka Phosphate and/or Geo
Resources Lanka (Pvt.) Ltd as such area may beeddur extended as specifically provided for in
this Agreement.” “Exploration” is defined in thegfeement as “the search for apatite and other
phosphate minerals using geological, geophysiahigao-chemical methods and by bore holes,
test pits, trenches, surface or underground headdrgts or tunnels in order to locate the pregsenc
of economic apatite or other phosphate mineral sigand to find out their nature, shape and
grade,, and this term includes “Advanced Explordtiin terms of the Mining (Licensing)
Regulations. No. 1 of 1993. The verb “explore” harresponding meaning.

The various activities falling within the definiticof “Exploration” is, in terms of the Agreement,
not confined to an area of 56 sg. kms. That,nimseof the definition, is the area covered
“initially”, but one that may be “extended as spiieaily provided for in this Agreement”. Itis
stated in Article2.1 of the Agreement to be a “baght” of the Company “to conduct pilot or test
operations as appropriaé any location within the contract Area withounlting the company’s
option within the contract Area test operationsirety or partially at other locations”. So,
Exploration may extend to the Contract Area. Tigeement defines “Contract Area” to mean
“the lands included within the Exploration Area ahd processing Area as included within the
Exploration Area and the Processing Area as desttiiib Annexes “B-1" and “B-2” hereto and
depicted on the maps set forth as Annexes “C-1"™@n@" hereto, within which the activities of
the enterprises are to take place, as from tintien® reduced or extended in accordance with this



Agreement.” “Processing Area” is defined in therdgment to mean “that certain area of land
which dorms part of the Contract Area and whickeisforth and described as the Processing Area
on annexes “B-2" and “C-2" hereto , as such areg beaamended, revised or replaced on
accordance with the provisions of this Agreemetmicty area may be used for Processing,
shipping, docking, terminalling, storage, stockmliand all other related activities and operations”
“Processing” is defined in the Agreement as “theshing, benefication, concentration or other
treatment of phosphate minerals and Associateetdis by physical, chemical, or other process
in connection with the manufacture of productsdngs not include the smeltinh and refining of
metals. The verb “process” has a correspondinghimgd.

Thus, in terms of the Agreement, the activitieriglwithin the definition of “Exploration”, may
take place, not only within the 56 sqg. kms., ndyavithin the “Exploration Area”, but also within
the “Processing Area” which even includes Trincaeal In fact, the report of the President’s
Committee states at p.6 that the “Processing Aittd&/ Trincomalee where the processing plant,
ware-house, dock, terminal and shipping are lo¢ated

It might be noted that in terms of Article 2.5thie Processing Area identified at the time of the
signing of the Agreement was found to be unsuitahiler the feasibility study, the Government
pledges to use “its best efforts” to locate otlaadis that ate suitable.

Article 2.4 of the Mineral Investment Agreementiesaas following

“Notwithstanding the existence of this Agreemend #re fact that the company will control a
significant area of land for the exploration fodgrossible development of phosphate mineral
deposits as a result of this Agreement, the comphail remain eligible to apply for and obtain
Exploration and Mining Licences on lands outside Exploration Area.... In the event the
Company does obtain Exploration and /or Mining hioes ... covering lands within the Buffer
Area such lands shall be added to the Explorati@aAand treated in all respects as part of the
Exploration Area and (and Mining Area, if a Devatognt Plan is approved) and as licences which
are subject to the provisions of this Agreement.

The report by the President’s Committee statese‘@dmpany will have a right to extend their
activities into the buffer zone as well, if foundcessary.” There is no definition in the Agreetnen
of “Buffer Zone”, however, the report of the Presmitis Committee states at p6 that “Buffer Zone
Area” will comprise a land area extending to 1@kikters from the boundaries of the exploration
area. The Company will have a right to extendrtagploration activities into the buffer zone as
well, if found necessary.” Indeed, (1) since tBxploration Area” in terms of the Agreement, as
we have seen, extends to the “Processing Area”(Zr&lnce in terms of Article 2.1 of the
Agreement it is acknowledged that the Company s$tealé the “basic” right not only to conduct
pilot or test operations at any location within ®entract Area but without limiting the Company’s
option of conducting such pilot or test operatiensirely or partially at other locations”, the a#a
operation even at the “Exploration” stage is veagivindeed and extendable, in terms of the
Agreement, in “the Company’s option.” Referencenede to the reduction or extension of
exploration or Processing Areas, however, redudtiderms of Article 6.3 is a matter for the
Companyto decide. The Government has no say in the maRegardless of maps demarcating
the “Exploration” wide and practically unrestricteMo exploration may be contemplated in any



area outside the areas demarcated in the mapthebtgrms of the agreement made “Exploration
Area” at least an arguable mater. If the prop@géement is signed, it would leave the resolution
of a dispute on that matter to be settled by atiin in terms of Article xx of the Agreement.

SETTLERS AND THE AFFECTED AREA

In their final written submissions on behalf of 763, 6" and &' respondents, made after the oral
hearing, learned counsel submitted that “Duringeygloration period the inhabitants of the area
will not be displaced nor their lands will be afied”. A map (Document X), prepared by the
Director of the Geological Survey and Mines Bureas annexed to the submissions under the
caption. “The area reserved for mineral exploratiop to (the) 31July, 1999. “The map is a
map of Sri Lanka showing three areas of demarcation

“1 the area of 56 sq. km reserved for the propgdesdphate project;
2 areas reserved present for mineral explorations48%.km)
3 The areas where detail explorations have beeredaott during the past three years (1839
sq.km). Neither any complaints or damage to therenment have been received nor any
person has been displaced due to exploration tesivi (The emphasis is mine)

That map was not produced until after the conclusiothe oral submissions. When and why was
it prepared? On the basis of Document X, the Defoticitor-General said: “One could see from
‘X’ that the whole of Chillaw town has been parttbé exploration area (sic). Therefore, it is
respectfully submitted that no harm will occur eitho the inhabitants of the area or to the
environment during the exploration period. In gireumstances, it is respectfully urged that the
application of the petitioner at this moment is-prature”.

What is the fate of Chillaw and other areas reteteein document X? Was the agenda of the
Geological Survey and Mines Bureau made knowneqtople of the affected areas? The Deputy
Solicitor-General has not stated that the peopte@fireas demarcated in Document X have been
made aware of the intentions of the Geological 8yand Mines Bureau, and, in the
circumstances, his submissions that he peoplegliwithin the proposed exploration areas in
document X have made no protests, and that theréferpetitioners cannot object to exploration is
unsound, for they are not comparable situationa.itldeen publicly announced that exploration,
as defined in the proposed agreement, will be@diout in chillaw and other areas shown in
Document X?

In his affidavit, the T respondent states, 4. (a) “The apatite deposits discovered in 1971 and
part of the deposit is to the North of the Jaya@aanvhich consist of Crown lands (sic.) Only; (b)
the area to the south of Jaya Ganga has been exdain the Mahaweli settlement Scheme and
reserved for the apatite/Phosphate Project in wikthie said discovery in 1971. Accordingly there
are no legal settlements in the area “This, ashedl see is flatly contradicted by Article 1713 o
the proposed agreement which | have quoted befavthe hearing, he produced a map through
the Deputy Solicitor-General. With his affidakig submitted a Plan of “the known deposit area”
prepared by the Geological Survey Department aatédthat the "7 petitioner’s temple wasnot
within the known deposit area”.



According to the map, there do not appear to bahitants on what is marked as the “known
Deposit Area” south of what is marked as the “Maea R.B. Main Channel”, which the Deputy
Solicitor General confirmed is the Jaya Ganga reteto by the ¥ respondent. Learned counsel,
for the 8" and 7' respondents and the Deputy Solicitor-General dtétat no one was living on the
reserve and that, therefore, on the known datee thél be no relocation.

However, the question as far as tfepétitioner and the other petitioners are conceineadt

whether their lands were on the “known deposit’ataat whether they were within the

“Exploration Area”, including the area south of theeya Ganga. Having regard to the Grid map (p6
and 5 R2), the petitioners’ lands are in the follaysquares and fall within the exploration area:
157332 (1 petitioner); 157329 (¥ petitioner); 157327/156329(detitioner); 157329 (&

petitioner); 157327/158327 '{etitioner); 157328 {7 Petitioner).

The T'respondent suggested that, in view of the impengirosphate project, no settlers were
located under the Mahaweli project in the areaagked for the phosphate project. However, in
the map furnished to us, there are “Mahaweli Ssttieithin the demarcated “Exploration Area”
south of what is marked as the “Kalawewa Main RCBannel”. Indeed, the map it seems had
been prepared for the very purpose of identifyirghiiveli Settlers , who are obviously not, as the
1% respondent suggested, illegal occupants of lafitie. caption of the map is “Phosphate Project
at Eppawela — Area falling within system ‘H’ of Makeli Project.” Another map produced by the
Deputy Solicitor-General — the “Buffer Area map’grid map — shows another “Known

Deposit” north of what is marked as the “KalawewamR.B Channel.” When that map is read
with the “Phosphate Project at Eppawela etc. MBf#haweli Settlers’ appear to be living in that
area as well.

Learned counsel for thé"@nd 7 respondents submitted that “there are no persang in the
Exploration Area” , and that therefore there wal o need for relocation, and thatwioarayas
homes or villages will be damaged. He stated‘thatat present in terms of the known given
reserves and inferred reserves no one at all witebocated. Until the feasibility report is done
there will be no way at all in finding out whetherterms of this project anybody will be
relocated.” The Deputy Solicitor-General stateat the application of the petitioners was
“premature”, for the deposits had not been comnekndtewas only after the feasibility study that
the persons affected and extend of environmentabda could be assessed.

From the point of view of imminent infringementdistinguished from infringement their
submissions are not supported by the evidence gedwy the maps submitted to us especially
when read with the definition and flexible desdoptof “exploration are” in the Agreement
referred to above.

Learned counsel’s submissions, as well as thetamseof the 1 respondent in his affidavit, are
also at variance with the report of the Presidetdimmittee. At pp. 3-4 oif that report, attentien
drawn to the fact thta during the first round ofjogations conducted by the negotiating committee
previously appointed by the Cabinet, one of thejtmasues” that had to be discussed with “local
institutions and authorities” related to the rdsatent and payment of compensation of Mahaweli
settlers presently living in the exploration argeritified for the project”. The President’s



Committee notes that “Discussions have also belehwith the Mahaweli Authority of Sri Lanka
and willhelp to determine an exploration area whidl least disturb the settlements. However,
where re-settlement has to take place consequelggtacement, adequate compensation will be
paid to the settlers and the costs will be metieyJoint Venture Company”.

Article 17.3 of the proposed agreement acknowledgernoth the fact that there are settlers south
of the Jaya Ganga and the fact that they and p#rsons may be affected by mining operations.
The Article shows not only that the petitioners atloers may be affected but that if they are, the
paramount consideration will be the interests efdbmpany rather than those of the occupants of
the affected areas.

17.3 “the Government and the Company acknowledge thdtrifng is conducted within the
portion of the Exploration Area , located southred Mahaweli District Authority’s main
canal which flows through the Exploration Area, tieeupants of such land ay be directly
affected. Occupied areas are indicated on theisnajpached hereto and made a part hereof
as annex “K”. To the extent that this area isudeld within the Mining Area and constitutes
part of the area to be mined under the Companyi&bDBpment Plan which is approved by
the Government in accordance with the procedurteforth in Article VII, and the Company
determines that it is necessary to relocate suchpasts in order to accommodate Mining
such area, then the company will pay the costsidi selocations and ti@overnment will
use its best efforts to facilitate the relocatidrany inhabitants of such land as requested by
the Company in a manner which does not create aaeifinancial burden on the company
or delay the Company’s development and operatidgheMining Area. The Government
will also use its best efforts to co-ordinatehwtite Mahaweli Authority and any other
Government authority having jurisdiction over slighds in order to implement such
relocations in an orderly and efficient mannerntimize or eliminate the settlement within
this area, and to cause the removal at minimat tmshe Company of squatters having no
legal or possessory rights. In connection withfiregoing, the Government shall use all
reasonable efforts to minimize or eliminate theleetent within this area of new inhabitants
during the term of this Agreement.

As to other parts of the Mining Area where the Canypdetermines that “resettlement” is
necessary, the Government and the Company ackngevtadt only small numbers of persons
inhabit such lands. As to these other lands whelacation is determined to be necessary by the
Company, the same relocation provisions as se fmobve will apply and the Government will
utilize its best efforts to minimize or eliminateyasettlement of persons or families on such other
lands during the term of this Agreement.

In the event that the Company wishes to relocateogns in occupation or possession of private
land and not within the scope of the relocationcsjoeally provided for above in this section 17.3
such relocation shall be effected on terms todreed between the company and the owners of
such private land”.

(The emphasis is mine)



Apart from the Mahaweli settlers in the more reogltdges established as part of the Mahaweli
Development System ‘H’ project, there are resideftsumerous ancient villagégurana gam)
both in the “Exploration Area” and the Buffer Zonédmittedly, the scale of displacement will
depend on the feasibility study. That does notmtbat at the present time it can be confidently
asserted, as learned counsel for the respondehthdt no relocation will take place, nor it cén i
be denied that some displacement is likely, - chmion, as we have seen, that understandably
troubled the negotiating committee appointed leyG@labinet, although they seem to have been
preoccupied with the fate of the Mahaweli settlers.

PETITIONERS’ FEARS UNFOUNDED?

Learned counsel for thé"@nd ' respondents analysed the Agreement and saidweeesfive
stages in the project; (a) exploration; (b0 feiigitstudy; (cO construction; 9d) operating;)9e
marketing. Mining, which could cause damage, la, $8 done only ar the operating stage”.
There was no need to feel any apprehension atxpiation and Feasibility Study stages, which
is what the signing of the proposed Agreement shtmald to. It is only when the exploration and
feasibility study are done, the approval of all stetutory authorities are obtained, and the
Secretary accepts the feasibility report, thatctiapany will be permitted to proceed to the
construction and mining phases of the project. [&#gtion, he said, “only means search and
location of the presence of economic apatite ahdrqthosphate mineral deposits and to find out
their nature and grade.” The Deputy Solicitor-Gahexpressed a similar view.

The exploration contemplated by the respondents pemhaps, be of a non-intrusive nature.
However, the definition of “exploration” in the grosed Agreement, as we have see,. Includes the
search for certain minerals, and their locatiotyreaand gradenter alia by making “boreholes,

test pits, trenches, surface or underground headdrdts or tunnels.” Mining may have
comparatively more devastating consequences, Iplbration can scarely be said to be so
harmless as to cause the occupants of the exgloratea no reasonable apprehension of imminent
harm to their homes and lands. In the circumstgribe petitioners can hardly be blamed for not
sharing the optimistic submission of learned colftsethe 8" and 7' respondents that exploration
“can do no harm whatever to anyone”.

The petitioners express concern not only abouh#ne that may be caused at the stage of
exploration, but also at all stages of the progaxat by the total effect of the project as described
the proposed agreement. Admittedly, there yeasio formally executed agreement. Yet, the
document may have caused reasonable apprehenadingdo the application of the petitioners,
for (a) it has been initialed after a “final” radiof negotiations between the parties to a proposed
agreement; and (b) provides for each and everybtie “five stages” of the project referred to
by learned counsel for the fifth and seventh redpats in his analysis of the Agreement. The
petitioners’ case is that, in the circumstances tdtality of the proposed agreement must be
considered in deciding whether there is an imminmgnihgement of their constitutional rights.

There is nothing in the proposed agreement thgia@tpthe view that the signing if the proposed
agreement will “only result in exploration and fe#isy study”. It is a comprehensive, all
embracing document.



THE PROPOSED ACTIVITIES UNDER THE AGREEMENT

Following the exploration stage during which thengany will locate the presence of economic
apatite or other phosphate mineral deposits amtdirt their nature, shape and grade, a study
would be made “to determine the feasibility of coemnamally developing the phosphate deposit or
deposits identified by the Company”. (Article 7.&)is is to be followed by the construction of
“the mine, fertilizer processing plant and ass@ddacilities”. (Article 8.1) Article 9.4 statéisat
“The Enterprise facilities shall include, amongeatkhings, the mine and related processing
facilities, the fertilizer processing plant aagbociated facilities and may include port faesti
rail, road and pipeline transportation facilitisgyrage facilities, communication facilities, power
supply and distribution facilities, gypsum and othvaste disposal facilities, repair and
maintenance facilities temporary or desirable inr@xtion with the operation of the Enterprise ....
“ The next stage is the “operating period” whemimg takes place. Article 9.1 states; “As the
construction of the enterprise facilities are pesgively completed,” the company will
“commence the operation of such facilities on thieing and processing areas and the conduct of
all other activities contemplated by the Enterpésd shall achieve commercial production by no
later than two years following the end of the camstion period, and the company shall be
authorized to continue such operations and a&svitor the duration of the operating period, as
long as the company abides by its obligations utide Agreement and Applicable Law”.
“Operating Period” is defined in the Agreementntean “the period commencing on the day
following the end of the construction period andtiauing for so long as the Company shall
continue to conduct operations with respect to@msphate mineral reserve within the
Exploration and/or Mining Area and, provided then@@any has not permanently abandoned or
terminated ots operations and given notice theieetie Secretary, for a period of not less that 25
years following the commencement of Commercial Betidn, or such longer period as the
Secretary, on the written application of the Conypaway approve.” Finally, the product will be
sold in the market. This is dealt with in Articke

SUSTAINABLE DEVELOPMENT

In the introduction to the proposed Mineral InvestmmAgreement, it is stated, “The Government
seeks to advance the economic development of thy@eef Sri Lanka and to that end desires to
encourage and promote the rational explorationdmvelopment of the phosphate mineral
resources of Sri Lanka.” (The emphasis is mine).

Undoubtedly, the state has the right to exploibitg resources pursuant, however, to its own
environmental and development policies. (Cf. PplecR1 of the U.N Stockholm Declaration
(1972) and Principle 2 of the U.N. Rio De Janeiex@ration (1992) Rational Planning Constitutes
an essential tool for recognizing any conflict bedw the needs of development and the need to
protect and improve the environment. (PrincipleS#ckholm Declaration) Human beings are at
the centre of concerns for sustainable developmengy are entitled to a healthy and productive
life in harmony with nature. (Principle 1, Rio Daneiro Declaration). In order to achieve
sustainable development, environmental protectiadl sonstitute an integral part of the
development process and cannot be consideredlatisofrom it. (Principle 4, Rio De Janeiro
Declaration). In my vie, the proposed agreemergtrha considered in the light of the foregoing
principles. Admittedly, the principles set outtie Stockholm and Rio De Janeiro Declarations are



not legally buiding in the way in which and Actaidr Parliament would be. It may be regarded
merely as ‘soft law’ Nevertheless, as a Membeheflinited Nations, they could hardly be ignored
by Sri Lanka. Moreover, they would, in my view, lneding if they have been either expressly
enacted or become a part of the domestic law bgtaoby the superior courts of record and by
the supreme Court in particular, in their decisions

During the hearing, learned counsel for tieafid ' respondents, submitted that the project must
go ahead; because the people would otherwise &staim his written submissions he stated that as
“trustee of the natural resources of the countrythe Government cannot sit back and do nothing.
That would be a sin of omission and would be a# sulsreach of trust as if the Government did
act wrongly ... It is common ground that the phoseplets to be developed. All the experts are
agreed that the phosphate cannot be permitted tmtierground”.

While, as | must on account if its extravaganceatearned counsel’s claim that people would
“starve” if the project is not proceeded with, iight be pointed that there seems to be no
disagreement that the phosphate deposit shoultllized. Indeed, an hypothesis has been
advanced that the Eppawela deposit was not “disedvén 1971, but was known to our rulers and
people for thousands of years and shared the thoogihthe deposit should be utilized. The
difference between them and us is how this shoelddne. The ingenuity of the rulers and people
of Sri Lanka in times gone by, it is suggested} tr@ated a stable and sustainable agricultural
development system harnessing the key natural res®available within their natural habitat,
including the Eppawela deposit. The natural prees®f weathering, microbial activity and
precipitation might have released plant nutrientsctv were carried overland by flowing into the
reservoirs, channels and rivers as well as perngeaito the soil matrix and possibly reaching
underground aquifers. (see lvan Amarasinghe, Epf@awontribution to Nutrient Flows in the
Ancient Aquatic Ecosystems of Rajrata)

In 1974, it was decided to use the Eppawela depbsitugh a District Development Council. The
D.D..C. was an organisation aimed at harnessirauress at “grass roots” level, utilizing locally
available resources with the minimum use of for@gmmported expertise, techniques and
technology, and providing maximum employment oppaties and the most favourable benefits to
the locality. The annual production of the Eppan@ID.C. projects was to be 50,000 tons, and at
that rate of extraction, it was estimated thatdéposit would serve the country for a very long
time, perhaps a thousand years. Moreover, theM.roject was designed to quarry the
phosphate and not to mine it, and such quarryiregadjpns were to be far from the Jayanganga.

It has been the policy of successive governmeniggithe past three decades that the Eppawela
mineral deposit should be put to use. In factnkaaPhosphate Ltd., th& @espondent, under a
licence issued by the Geological Survey and MineeBu has been mining about 40,000 metric
tons of rock per annum for crushing and marketmgriterprises making fertilizer. That modest
operation, the petitioners explain, caused thernamzern. However, in view of the escalation of
the amount to be mined under the proposed agredm@6t1 million metric tons within thirty
years from the date of the signing of the agreentkatpetitioners fear (a) that existing supplies
will be exhaused too quickly, and (b0 that the scdloperations within the stipulated time frame
will cause serious environmental harm that woufddftheir health, safety, livelihood as well as
their cultural heritage. The petitioners do nogpage the utilization of the deposit. However, they



submit that the phosphate deposit is a “non-rentn@dtural resource that should be developed in
a prudent and sustainable manner in order to sankequitable balance between the needs of the
present and future generations of Sri Lankans”.

In my view, due regard should be had by the autlesrconcerned to the general principle
encapsulated in the phrase ‘sustainable developnmamiely that human development and the use
of natural resources must take place in a sustmaanner.

There are many operational definitions of ‘sustaiealevelopment’, but they have mostly been
variations on the benchmark definition of the Uditdations Commission on Environment and
Development chaired by Fro Harlem Bruntland, priigister of Norway, in its report in 1987.....
development that meets the needs of the presembutitompromising the ability of future
generations to meet their own needs”.

Some of the elements encompassed by the prindiglestainable that are of special significance to
the matter before this court are, first, the coveseon of natural resources for the benefit of fatu
generations — the principle of inter-generatiorpligy; second, the exploration of natural resources
in a manner which is ‘sustainable’ or ‘prudenthe principle of sustainable use; the integration o
environmental considerations into economic andradlkegelopment plans, programmes and
projects -- the principle of integration of envirnent and development needs.

International standard setting instruments havarblegecognized the principle of inter-
generational equity. It has been stated that hkmdrbears a solemn responsibility to protect and
improve the environment for present and future gaians. (Principle 1, Stockholm Declaration)

. The natural resources of the earth includingaihewater, land flora and fauna must be
safeguarded for the benefit of present and fugereerations. (Principle 2, Stockholm Declaration).
The non-renewable resources of the earth must péoged in such a way as to guard against their
future exhaustion and to ensure that benefits g§ooh employment are shared by all humankind
(Principle 5, Stockholm Declaration) The rightkevelopment must be fulfilled so as to equitably
meet developmental and environmental needs of presel future generations. (Principle 3, Rio
De Janeiro Declaration). The inter-generatiomalgiple in my view, should be regarded as
axiomatic in the decision making process in retatmmatters concerning the natural resources and
the environment of Sri Lanka in general, and palaidy in the case before us. It is not something
new to us, although memories may need to be jogged

Judge C.G. Weeramantry, in his separate opinidhagrbanube case (Hungary v. Slovakia),
(supra), referred to the “imperative of balancing heeds of the present generation with those of
posterity”. Judge weramantry referred at lengtth&oirrigation works of ancient Sri Lanka, the
Philosophy of not permitting even a drop of wateflow into the sea without benefiting
humankind, and pointed out that sustainable dewedémt had been already consciously practiced
with much success for several millenia in Sri Landadge Weeramantry said; “The notion of not
causing harm to others and hesgzutere tuo ut alienum non laedags a central notion of
Buddhism. It translated well into environmentditatles. “Alienum’ in this context would be
extended by Buddhism to future generations as aetl,to other component elements of the
natural order beyond man himself, for the Buddbastcept of duty had an enormously long
reach”.



Contemporary law makers of Sri Lanka too have ladiee to their responsibilities to future
generations. Thus, section 17 of the national IBrivnental Act makes it a mandatory duty for the
Central Environmental Authority to ‘recommend te tfinister the basic policy on the
management and conservation of the country’s natesaurces in order to obtain the optimum
benefits therefrom and to preserve the same fardugenerations and the general measures
through which such policy may be carried out effesty.”

The call for sustainable development made by thiéigueers does not mean that further
development of the Eppawela deposited must bechaltee Government is not being asked, to use
learned counsel’s phrase to “sit back and do ngthin

In my view , the human development paradigm needbetplaced within the context of our finite
environment. So as to ensure the future sustdityabi the mineral resources and of the water and
soil conservation ecosystems of the Eppawela regiath of the North Central Province and Sri
Lanka in general. due account must also be takearainrenewable cultural heritage. Decisions with
regard to the nature and scale of activity reclieemost anxious consideration from the point efwi

of safeguarding the health and safety of the peopkeirally, including the petitioners, ensuring th
viability of their occupations, and protecting tights of future generations of Sri Lankans.

According to the Geological Survey Department (pntly the Geological Survey and Mines
Bureau), the 3rd respondent, the Eppawela deoséid to have a proven reserve of 25 million
metric tons and an inferred reserve of another Btommetric tons. However, as a Director of the
5th respondent, Mr.Gerry L. Pigg, and a Directothaf 7th respondent, Mr.U.I De Dilva Borelessa,
state in their affidavits, " the actual extentlod phosphate reserves in Sri Lanka is not known
today", and " it would take exploration to discottee new reserves which would move the inferred
reserves into the proven category." The SecretattyeoMinistry of Industrial Development, Mr. S.
Hulugalle, in his affidavit states that " only 26xillion metric tons of rock phosphate will be
mined over the entire 30 year project period aedddposit contains 25 million metric tons proved
reserve and 35 million metric tons of inferred rese Therefore after the 30 year period there
would still be a substantial amount to phosphatemes.” The Deputy Solicitor- General stated as
follows: "If the Mining Licence is given in termg the Mines and Minerals Act N0.33 of 1992, the
project company will only be entitled to mine 2énillion metric tons for the entire 30 year period.
This amount when compared with the "available recsouat Eppawela is somewhat negligible.”

How could it be asserted with any degree of confideat this time, when no exploration has taken
place, that only a comparatively "negligible” quignf the available deposits will be extractedisat
at the end of the 30 year project period there éveeiinain a "substantial” amount of phosphate? As
Mr. Pigg and Mr.De Silva Boralessa, quite correttlyny view, point out, until exploration, we reall
do not know what the reserves are, except forlteady proven reserve of 25 million metric tons.

The National Academy of Sciences in its report jRints out that in May 1995, a committee of five
scientists and two economists appointed by thed@msof Sri Lanka recommended that " a more
comprehensive geological reserve evaluation bertaiam in the light of recent research findings so
that government can make a decision on the ragggébration of such reserves. The decision on the
rate exploration should be made taking into accthenimportant concerns about the use of the



resources in a manner that future generationslsarbenefit”. No such survey has been done,
although it should, for reasons | shall presentplan, have been done before the negotiating
committee appointed by the President to condudirthéround of negotiations recommended the
signing of the proposed agreement. The Nationatl&wey of Sciences calls attention to the fact that i
after exploration is carried out under the propasg@ement it is found that the inferred reserves a
less than presently anticipated, there is no piavis the proposed agreement to slow down the
exploitation rate with the result that almost dlthee National Reserves could very well be exhaliste

at the end of the 30 years. The importance of gieiifect to the recommendation of the President's
Committee which reported in May 1995 that a comgnsive geological evaluation should be done so
that more certain information would be availabldlma quantity and quality of the phosphate at
Eppawela cannot be overstated, for on it would niépeliable conclusions being reached on how best
in the national interest the mineral resources lshoel utilized, from the point of view of the raik
extraction, having regard to consideration of snatde development and the feasibility of
alternatives, such as the production of single rspipesphate fertilizer to meet only local requiratse
rather than producing Di-ammonium phosphate.dtgse important from the point of view of
accurately assessing the Government's contributiderms of Article 2.16 of the proposed
agreement Lanka Phosphate is given a ten pert#ding. What if the exploration reveals a deposit
that in terms of quantity and quality exceed theesu assumptions? Government's contribution would
then have been underestimated. And so, even @Gdwdogical Survey is to be undertaken as a part of
the proposed agreement, is it in the best intecéske country to limit the share holding to tear p

cent. at this stage merely on the basis of a peg&giguesstimate when better information can lek ha
and ought, on so important a matter, to be reqaineblhad before policy decisions are taken, letealo
binding contracts being entered into?

The National Science Foundation's Committee statddllows: "Mining of rock phosphate should be
done at a controlled rate (e.g. 350,000 mt per) geathat the present deposit could be utilized by
several generations. However, if more deposit@urad, the rate of exploration could be revised, the
guideline being that the ore should last at le@6ty2ars for use in Sri Lanka's Agriculture.” (The
emphasis is mine).

Let us look at he matter in the context of therostiic scenario predicted by the Secretary of
Industrial Development and the Deputy Solicitor-@ahwith regard to the quantum of deposits.
Assuming that 26.1 million metric tons will be miheithin the 30 year project period, and that the
deposits will not be exhausted, is ti prudent teeimto the proposed agreement from the point of
view of the long term, future interests of the doyrhaving regard to the fact that phosphatensra
renewable resource? The report of the Nationah8ei&oundation (P12) points out that the Eppawela
deposit is of considerable value to Sri Lanka bseguhosphate deposits are non-renewable and
dwindling resources in the world like fossil fuahd should be "wisely utilized." Citing herring and
Fantel's landmark study, the National Science Fatuoil points out that, on the basis of current
information, the worldwide phosphate reserveségliexhausted in 100-150 years. Herring and Fantel
state as follows:

".... the ineluctable conclusion in a world of aoning phosphate demand is that society, to extend
phosphate rock reserves and reserve base beyoagteximate 100 year depletion in date must find
additional reserves and/or reduce the rate of grofvphosphate demand in the future. Society must:



(1) increase the efficiency of use known resouotemsily minable phosphate rock; (2) discover new,
economically-minable resources; or (3) developeisbnology to economically mine the vast but
currently uneconomic resources of phosphate thsit iexhe world. Otherwise, the future availagilit

of present cost phosphate, and the cost or avaitadfiworld food will be compromised, perhaps
substantially.”

(The emphasis is mine).

Adverting to learned counsel's submission abowatian, one might ask, should the lives of future
generations of Sri Lankans be jeopardized?

The National Science Foundation states that " fire@utable conclusion is that the Eppawela rock
phosphate deposit should be exclusively reservethéocountry's use for generations to

come." It indicates alternative methods to ensueaise of the deposit to meet the fertilizer dersand
of the country while conserving the reserves feruke of future generations. The Secretary of the
Ministry of Industrial Development has misunderskdloe matter in making his averments in
paragraphs 18(c) and 19(b) of his affidavit. It wasone's case that he New Zealand proposal should
have been considered in deciding upon respongilgetbithe Government's call for tenders. What is
asserted is that at some time, in considering yolations, the Government ought to have taken or
ought to take the New Zealand proposal into accasitieing more appropriate (having regard

to the inter-generational principle and environrabobnsiderations) in the matter of the development
of the Eppawela phosphate deposit before adogtangdurse of action decided upon by the
Government as expressed in the proposed agreement.

The Secretary of the Ministry of Industrial Devetognt in his affidavit stated that " with the
development of technology and market conditiomajreeral deposit may also cease to be a
resources as has happened to the tin industrg iwdnld with the advent of plastic.." Sustainable
development requires that non renewable resoukeephosphate should be depleted only

at the rate of creation of renewable substitutdsaté the known renewable substitute for phosphate
Herring and Fantel, as we have seen, refer taatiruing phosphate demand. " Does the first
respondent assume that plants will need bo phogps®On that matter, prof. O.A llleperuma of the
Department of Chemistry, University of Peradenvwih some asperity, had this to say (P11): " There
are some wisecracks who say that scientists wiktld@ new plants which will grow without
phosphorous. Anyone with even a rudimentary knogéeaf science knows that phosphorous is an
essential component of our bone structure and whelm varieties of cash crops are indeed possible
then we will have humans with no bones who willqaioly move around like jellyfish!..."

If in fact the optimistic views of th Secretarylafiustrial Development and the Deputy
Solicitor-General are confirmed by explorationyihesm counsel for the petitioners submitted that

it does not necessarily follow that at the enchefthirty years after the signing of th proposed
agreement, the Government of Sri Lanka will beantml of the mining operations. i find

myself in agreement with that submission of learrmahsel for the petitioners, for the proposed
agreement defines " operating period" to be a f@g®f not less than 25 years following the
Commercial production , or such longer periochasSecretary, on the written application may
approve." Article XXX of the proposed agreementestainter alia, that the Agreement "will continue
in force until the later to occur of the followidgtes: (a) the date which is 30 years followingdae



of the signing of the Agreement, or (b) the datevbrch the Operating Period expires. The Company
may request the extension of this Agreement ongéonbe negotiated..." If the Secretary approves
the application of the company for the extensiothefOperating Period, he thereby extends the
Operating Period; there is then no need for thepamyto apply for the extension of the agreement on
terms to negotiated.

The petitioners also state that the Eppawela deigaan agriculturally developed area which is also
the location of many historical viharas and otHacgs of archaeological value. It is also the afea

the Jaya Ganga/Yoda Ela scheme which is considetselamong the greatest examples of Sri
Lanka's engineering skills and forms an important pf the irrigation network of the North Central
Provision. They allege that over 20 new and anaiggation tanks and about 100 kilometres of small
irrigation canals are in danger of being destrof@ek kilometres of the Jaya Ganga, they say,beill
affected which could adversely affect the entingation system of the North Central Province in
which it is an important link. The petitioners fuet allege that a factory for the production phasigh
acid and sulphuric acid which are highly pollutsupstances will be constructed at Trincomalee using
a 450 acre land next to Trincomalee Bay. The pattis also allege that the environmental pollution
resulting from the said project will be massive arelersible and will render the affected area
unusable in the foreseeable future. Waste prodiactsthe large scale mining of phosphate as
envisaged by the project include phopho-gypsumodimer behind large pits and gullies which will
provide a breeding ground for mosquitoes and leakld spread of dangerous diseases such as malaria
and Japanese encephalitis. the petitioners fustagr that the past record of environmental poltuti

by Freeport MacMoran and IMC Agrico (the major ghlaolder in the 5th respondent company) is
notorious even in their own home country, namélg, Wnited States of America.

The National Academy of Science of Sri Lanka {s&lew) also makes critical comments about the
past experience of Freeport MacMoran.

With regard to the gypsum as a by-product, theéfaspondent in his affidavit states: " The projsct
expected to produce approximately 1.2 metric teits)(off phospho-gypsum per annum as a by
products.” He suggests that rather than beinglagmryg it would be a boon for which we should be
thankful, for a part of this, he says, could be& $ollocal cement manufacturers and used in the
manufacture of "plier and boards". Have marketistideen done? Gypsum may pose no danger if
the quantities are manageable. The scale of opeiniatimportant if the by- products are to be zzitl
without causing environmental damage. Could theusriof gypsum produced be absorbed by the
cement manufacturers and others having regaretfath that, according to the Academy of Science,
there will be "a million metric tons of phospho-gym"? The National Science Foundation in its
Executive summary states: " The U.S Mining Companaposal is not environment friendly:
Mountains of phopho-gypsum will accumulate pollgtthe environment.” Mr.Thilan Wijesinghe,

in his letter dated March 30, 1998 (P7), notes2itametric tons per annum of rock phosphate would
be mined and processed". The 1st respondent sedragd been confused about the amount

of rock phosphate to be mined and processed arairtbant of phospho-gypsum left behind. If, the
gypsum is not in fact absorbed in the way envisdnyetthe first respondent, is it to lie somewhere?
Not everyone is willing to form opinion on grouratdmittedly inaccurate or insufficient. Prof. O.A
llleperuma stated as follows (P11) : " This maylm®problem for large countries such as USA where
phopho-gypsum mountains are visible dotting theiddandscape, since open and barren land is



available in large countries such as the U.S.AL&nka, on the other hand, is one of the most
overcrowded countries in the world where even figd site to dump domestic garbage has become a
serious problem." The evidence before us pointisedact that the quantity of phopho-gypsum would
grossly exceed the assimilative capacity of therenment.

In the circumstances would the gypsum end up is¢la® The minutes of the meeting held o the 22nd
of January 1998 at the CEA state as follows: "Migai Wijemanne, GM/MPPA highlighted the
possible impacts on marine eco-systems at eh Tiralee site and requested that those should be
carefully looked into during the Environmental InspAssessment Stage. She submitted a report to
the Chairman of issues that should be addressed."

| do not know what Ms. Wijemanne said in her regaut attention is drawn, especially of the 4th
respondent in applying the National Environmentell &nd the regulation framed there under, ti the
principles of th stockholm Declaration: " The diaae of toxic substances..... in such quantities or
concentrations as to exceed the capacity of thieagmuental to render them harmless, must be halted
in order to ensure that serious or irreversibleafganis to inflicted upon eco-system. The just sfieig

of the peoples of all countries against pollutibowdd be supported.” (principle 6). "States sladét

all possible steps to prevent pollution of the dBasubstances that are liable to create hazards to
human health, to harm living resources and maifi@etd damage amenities or to interfere with other
legitimate uses of the sea.” (Principle 7) . Itimige noted, particularly by the 4th respondestt, th
principle 15 of the Rio De Janeiro Declaration nedrla progressive shift from the preventive prirecipl
recognized in Principles 6 and 7 of the StockhokeelBration which was predicated upon the notion
that only when pollution threatens to exceed tiserakative capacity to render if harmless, should i

be prevented from entering the environment. Priedp of the Rio De janeiro Declaration

stated: "In order to protect the environment, tteeg@utionary approach shall be widely applied by
states according to their capabilities. Where theeghreats of serious or irreversible damagg,déc

full scientific certainty shall not be used as @si@n for postponing cost-effective measures togotev
environmental degradation.” The precautionary jplaa@cts to reverse the assumption in the
Stockholm Declaration and, in my view, ought taaloted upon by the 4th respondent. Therefore if
ever pollution is discerned, uncertainty as to Wweethe assimilative capacity has been reacheddshou
not prevent measures being insisted upon to rexhwetepollution form reaching the environment.

The National Academy of Sciences states in itsrtegggofollows:

"Assuming that the ore reserve are as high asageat and that the ore has a high content of imdn a
aluminium impurities, di-ammonium phosphate withhigh phosphorous content and also containing
some nitrogen is a good value added product foexpert market. However the high technology
required will include setting up ammonia, phospbhagid and sulphuric acid manufacturing plants,
which together with the liquid processing techgglovolved can lead to serious environmental
hazards including the production for high toxic teasy products and release of toxic pollutants to
water bodies and the atmosphere.

If the economically exploitable ore reserves aremach higher than 30 million metric tons, and
70% of this is high quality, it might be more pratéo follow the advice of our scientists and
accept the New Zealand Fertilizer Group's propasifestimated to cost $ 20 million US Dollars)
to produce 150,000 metric tons of single super-phate per year to meet only local requirements



even if in the short term it may appear to give le®netary benefits. This will preserve our ore
reserves for a much longer period, involve simggehnology, leave no environmentally hazardous
waste by-products such as a million metric tonghaispho-gypsum, and there will be no need for
ammonia and phosphoric acid plants which produxie &ffluent. Of course the lower grade....
single super-phosphate would lose out on high pansost per unit nutrient and may leave little
export demand. Furthermore, under our free maitietdl economy, locally produced single super-
phosphate may be more expensive to our farmersiti@orted high phosphorous content fertilizer
such as triple super-phosphate on unit nutrientevbhses unless the local product is given fiscal
protection. The decision on what fertilizer shobéproduced locally must await the results of the
comprehensive exploration phase.

The report adds as follows

" Mining and processing of the products as envidagdl be an operation of unprecedented
magnitude in Sri Lanka, and the potential environtakeimpacts could be equally drastic. At the
mining site there will be severe disturbances &dbology of the area through, among others, the
mining operation itself, the infrastructural adies and the discharge of pollutants to the
atmosphere. At the processing site, the effluemtisadher pollutants that will be discharged would
pose severe environmental threats unless adequatéec measures are adopted. Although the
proposed arrangement with the prospector has poovis the effect that the operations will be
carried out with due respect to the laws of thentigu and the National Environmental Act does
contain provisions to guard against adverse enmient impacts, we are of opinion that for an
operation of this magnitude additional safegualasikl be adopted. This is particularly important
as mining prospectors the world over are notorfousreating environmental disasters, and
Freeport MacMoran is no exception. In fact, acaaydp media reports, Freeport MacMoran, one
of the largest fertilizer manufacturing companieshie world, has the dubious distinction of being
also No. 1 polluter in the USA. It has also hadargecord in Indonesia and in the South Pacific
island of New Guinea. It would also be prudenttieak on the company's credibility pertaining to
environmental matters by calling for the relevagarts from USA, New Guinea and Indonesia
before project approval... Through study of sugiorts, we would be in a better position to insist
on the incorporation of stronger and more effectheasures in the Agreement to ensure
environment safety. It should be expressly stateétie Agreement that the mining operations and
the processing should be carried out in accordaneigh the environment standards set by the
Government of Sri Lanka. The Agreement should sfsexifically state the ecological restoration
of the areas affected by the mining must be caoiddy the prospector at his own cost
progressively during the period of mining operasi@amd as directed by the Government of Sri
Lanka. The Agreement must be explicit that failir®@bserve these environmental protection
measures could result in the termination of thggatoWe draw special attention to the fact that th
Jaya Ganga which is within the area to be minedbkas regraded as a wonder of the ancient
world and a cultural monument to be preserved b¥BNO's world Heritage Convention. (D.L.O
Mendis, The Island, 14 April 1998)"

The petitioners' assertions with regard to apprédérarm from the proposed project also finds
support in the report of the National Science Fatiot (P12) which stated that the project "in the
view of many of the professional Associationsha tountry, e.g The Institution of Engineers,



Institute of Chemistry, The National Academy oféuies and most individual scientists and
engineers is highly disadvantageous to the cowmtdywith highly adverse environmental impacts.'

The report adds:

"The proposal of exploitation of the apatite miadeset with many problems. Mines always cause
damage to (the) environment and minimization ohsde@mage must be examined at length.
Further,(the) Eppawela phosphate ore is locateah iagriculturally developed system, in an area of
extreme historical importance and of archaeologie&le in the proximity of (national)

monuments close to the Cultural Triangle sites withSri Mahabodhi and Ruwanweli Saya.

Within the bounds of (the) mining area are manyertoillages, which will be adversely affected.
The immediate threat to the Jaya Ganga or Yoda&iaot be overlooked. If the mining of the ore
damages the jaya Ganga, it denigrates Sri Lankstarii Jaya Ganga is an engineering marvel that
must be preserved for eternity as the heritageasflkimd just as the Taj Mahal, the Pyramids or
Ruwanweli Saya are preserved for posterity.”

The Eppawela project,a as the petitioners, theoNatiScience Foundation and the National
Academy of Science point out, is in an area ofonisal significance. If | might adopt the words of
Martha Prickett Fernando in her comments on angifegosed project- the augmentation of the
Malala Oya basin from Mau ara, "Unless developnagtivities in area like this project are
accompanied by proper EIA studies and (proposa)grdigation of the (adverse impacts on)
archaeological resources that will be damaged,asibers of sites-in fact, much of Sri Lanka's
unrenewable cultural heritage and the raw datalfduture studies on ancient Sri Lanka- will be
destroyed without record, and an accurate undefistgiof life in ancient Sri Lanka will remain
forever wrapped in myth and hypothesis." In faatregction, the words of D.D Kossambi (The
Culture and Civilization of Ancient India) comenand: "To learn about the past in the light of the
present is to learn about the present in the bjltie past.”

Ignorance of vital facts of historical and cultusainificance on the part of persons in authorég c
lead to serious blunders on current decision magiongess that relate to mote that rupees and
cents. The first respondent, the secretary to tmesiy of Industrial Development, in paragraph 13
of his affidavit states as follows: " The Southpart of the Yoda Ela has been abandoned after the
construction of Jaya Ganga in 1980's under the Malh&cheme." (The emphasis is mine).
Judicial restraint prevents me form suggesting iynight, perhaps, have through it was called
"Jaya" Ganga.

The Kalaweva, which helped to supplement the supplyater to Anuradhapura and the area
around that great and ancient city, was construayeding Dhatusena (455-473 AD) and iris .,
therefore supposed, though not conclusively estaddl, that Dhatusena also built the jaya Ganga
which augmented the tanks at Anuradhapura anavisass such as Tissa, Nagara and
Mahadaragatta, apart form irrigating a large afdara of about 180 square miles. (See K.M de
Silva, History of Sri Lanka, p.30; R.L Brohier, Aeat Irrigation Works in Ceylon, Part I, pp.7-8)

The maps produced show that the Jaya Ganga passegtt the Eppawela phosphate deposit
region. It was, as Brohier says, a part of " areimgus net-work of irrigation channels in this



district... which , apart from affording edificatido future generations, are monuments of the
power and edification to future generations, areamoents of the power and beneficicence of the
ancient rulers of Ceylon." Whether it was builtDlgatusena or not , according to Chapter 79.58 of
Mahawamsa, Parakrambahu | (1153-1186 AD) " haduimed canal called Jaya Ganga restored. It
branched off from Kalavapi and flowed to Anuradhapult is a 54 1/2 mile long contour channel
that starts from a sluice in the bund of the Kalewa and ends in the Tissa Wewa and
Basawakulama tank in the ancient city of Anuradinapféssuming that some people not only do
not know the basic facts of history, but might digoignorant of elementary geography so as not to
be able to read the maps that were produced, litrbrg explained that the function of the Jaya
Ganga in ancient times appears to be twofold: tergept the drainage fro the land to the east and
issue it to cascades of smaller village tanks ¢onbst , in the basin of the kala Oya; and, bystran
basin diversion, to augment the Anuradhapura aitk$ and provide irrigation water in the

adjacent Malwatu Oya basin. Brohier states thatdhcient canal, which had again been restored
in 1885-1888,

"had a gradient for the first 17 miles of only sixhes per mile... Such an ingenious memorial of
ancient irrigation skill cannot be passed over wiittha. reference to its peculiar features. It néeds
be explained that the Jaya Ganga follows the highrgl between the reservoir which serves as its
source of supply and the Tissawewa. By this meanseircepts all the drainage between
Elagamuwa and the western watershed of the Malwatudich otherwise would run to waste and
it irrigation the country below the canal by a mpstfect system of irrigation. In each of the
subsidiary valleys on its course the water is destby channels into little village tanks or chains
of tanks- the tanka lower down receiving the owarffrom the tanks placed higher in each chain.

The scheme was so perfect that the ancient caioatiad irrigation facilities over approximately
180 square miles of country on the east of the Kala, between Kalawewa and Anuradhapura. It
today feeds no less than 60 villages and to tha wwiwAnuradhapura.

There is under such circumstances, little reasalsjoute that the Jaya-Ganga must have been of
incalculable benefit of Nuwarakalawiya in the dayshe Sinhalese Kings, inasmuch as the
restoration of the work is today but too aptly désed as' the grandest experiment in irrigatiorreve
undertaken in modern Ceylon.™

The Jaya Ganga, which the petitioners, as wehadational Academy of Sciences and the
National Science Foundation, have drawn attenborstnot merely a water course or
transportation canal corridor, or even ' an amatgagnological feat”, as Prof. K.M De Silva
describes it; it is also an integral part of a homeade water and soil conservation ecosystem. ,Its
preservation is therefore not only of interesth® literati at a higher plane, ads a matter comagrn
the heritage of humankind that must be preservetdalso, at the more mundane level of the
petitioners and thousands of others like them wdymedd on the continued and efficient
functioning of that ecosystem for the pursuit adittoccupations and indeed for sustaining their
very lives, matter of grave and immediate persocoatern.

The respondents and their learned counsel subatietivironmental concerns have been
sufficiently addressed in the proposed agreement.



The 1st respondent in his affidavit stated that@gtion and mining licences cannot be issued in
respect of archaeological reserves. Plants foptbduction of phosphoric acid and sulphuric acid
cannot be constructed before compliance with tharenmental Act. If and when the Agreement
is entered into, the Project Company is requirechroy out exploration and feasibility studies afte
which the project is required to submit itself ihe 1A process before mining is commence. A
detailed Mine Restoration Plan and a Mine RestanaBond are required. Moreover the company
is required to comply with requirements of the Miramd Mineral Act, the National Environmental
Act and the Mahaweli Authority Act and to condustaperations o as to minimize harm tot he
environment, protect natural resources, disposeaste in a manner consistent with good waste
disposal practices and in general to provide ferhtbalth and safety of its employees and the local
community and also be responsible for he " redslenaeservation of the natural environment
within which the project company operates.” Thie fespondent further stated that the
Government is empowered to suspend the operatidhge €ompany "if is determines that severe
environmental damage associated with the compaiojation of applicable law is resulting from
Company's operations which the company has fadedrmedy.' Attention is drawn to the
maintenance of an Environment Restoration Escroeofut, the requirement to furnish a Mines
Restoration Bond which, he states, "would be adeqacover any environmental damage and to
effect the necessary restoration work.' In his igpinsince there are adequate safeguards in the
proposed agreement " to make the Company respernsibake necessary steps to minimize and
rehabilitate any damage to the environment and mwamunity”, the 1st respondent concludes
that "it is premature to form an opinion on theunatand extent of the environmental damage
which may take place due to this project.”

The Directors of the 5th and 7th respondents siatdteir affidavits that in introduction to the
agreement it is stated as follows: " (D) In thegass of developing mineral resources, the
Government gives high priority to the protectiortloé environment and avoidance of waste and
misuse of its resources. (F) The Company (5th Redgmt) is ready and willing to proceed in these
undertakings, and to assume the risks inherengitheér exchange for the rights and benefits herein
provided, all pursuant to the terms and conditgetsforth in the agreement.” It is stated thatlunti
the Environmental Impact Assessment and Feasililitgly are done, the concerns set out in the
petition cannot be satisfactorily addressed. Thal&ation Licences issued to the 6th and 7th
respondents are subject to the rights of the owneccupant of the land covered by the licence
and to the provisions of the Mines and Minerals &udl the regulations made thereunder. They
state that they would bring to bear current tecbglfor both phosphoric and sulphuric acid which
have mitigated very nearly all of the pollution ass of such plants. All this will be subject te th
EIA and Feasibility Study. They submitted the IM@Kal Environmental, Health and Safety
Standards and Guidelines Manual in support of #n@rment that the Board of Directors of IMC
had adopted a very specific and enforceable ptdiasards environmental, health and safety
policies. They state that with the merger of MacdMomc. into IML-Global Inc., Freeport
MacMoran ceased to exist. This was a part of tmsalkdation occurring in the fertilizer industry

at the time and not an attempt to hide the forifnreeport MacMoran Inc.'s involvement in Sri
Lanka on the projet. What troubles the petitiongthat although Freeport MacMoran with a bad
record on pollution has ceased to exist, its spams doing important things, such as seeing the
President (see P4) and initialling the final dadfthe proposed agreement. While liabilities are
placed on Sarabhumi, a small local company, whdheadecision to accept the tender was based
on the size and capacity of the multi-national gfemreeport MacMoran.



Learned counsel for the respondents submittedritatms of Article VII of the proposed
agreement, there has to be a feasibility studyaaregport thereon. The report must have a section
reporting the results of environmental impacts ietsids described in Annex E to the Agreement.
The section of the report will be prepared by aprapriately qualified internationally recognized
independent consulting firm approved by the GoveamimThe study must meet the requirements
of Article 25. Article 25.2 provided as follows:

" The Company shall include in the Feasibility Staeh environmental study in relation to all
enterprise activities in accordant with Applicabbav, and shall also identify and analyze as part of
the Feasibility Study the potential impact of thewations on land, water, air, biological resources
and social, economic, culture and public healthe @hvironmental study will also outline measures
which the Company intends to use to mitigate adversvironmental impacts of the Enterprise
(including without limitation disposal of overbumdand tailings and control of phosphate and
fluorine emissions) and for restoring and rehadtility the Contract Area and any project Areas at
the termination of this Agreement. The Feasibiitydy shall provide an estimate of the cost of
such restoration and rehabilitation. The Feasyb8itudy shall also include procedures and
schedules relating to the management, monitoriragrpssive control, corrective measures and the
rehabilitation and restoration of all Contract Aseand Project Areas in relation to all adverse
effects on the environment as are identifies inRasibility Study. The Study will also provide an
estimate of the cost of such activities."

Article 25.1 provide as follows:

"The Company shall in relation to all matters casted with the Enterprise comply with the Mines
and Mineral Act, No. 33 of 1992, the National Elmvimental Act, No.47 of 1980 (as amended by
Environmental Act Np. 56 of 1988, the Mahaweli Aatity of Sri Lanka Act No.23 of 1979, the
Regulations made thereunder and all other Appleabiv and generally prevailing standards for
mining operations. Without in any way derogatingnirthe effect of the above mentioned
Applicable Law and mining standards, the compara}l slonduct all its operations under this
Agreement so as to minimize harm to the environnjantuding but not limited to minimizing
pollution and harmful emissions), to protect natveaources against unnecessary damage, to
dispose of waste in a manner consistent with goastevdisposal practices, and in general to
provide for the health and safety of its employaed the local community. The company shall be
responsible for reasonable preservation of therabgmvironment within which the company
operates and for taking no acts without Governrapptoval which may block or limit the further
development of the resources outside the miningoaockessing areas...."

Learned counsel for the respondents submittedutitdtthe feasibility study is done and the
development plan is prepared, there is no waynafirig out the location of the mine and method of
mining and whether in terms of the project any batlybe relocated. In terms of the agreement,
after the preparation and submission of the felityistudy, if the company decides to proceed with
construction, it must submit a development plamwug application for construction to the
Secretary, who may withhold approval for proceediiity the project.



In terms of Article 7.7 " if and only if the Secaey determines that implementation of the
Development Plan together with any modificationréloé which may be reflected in the Company's
application to construct and operate: (a) will regult in efficient development of the mineral
resource, (b) is likely to result in disproportitelg and unreasonably damaging the surrounding
Environment, (c) is likely to unreasonably limietfurther development potential of the mineral
resources within the Mining Area, or (d) is liketyhave a material adverse effect on the socio-
political stability in the area which is not offd®t the potential benefits of the project or by
mitigating measures incorporated into the Develapr®dan. The decision shall not be
unreasonably delayed and, in light of significaxpenditure of time, effort and money which will
have been undertaken by the Company, approval lsdaftanted in the absence of significant and
overriding justification.” The Article goes on ttate that if the Secretary has any objections or
suggestions, they should be communicated to thgpaow and in the event of any mutually
acceptable resolution under Article XX as to whethe Secretary has " substantial cause for
withholding approval of the Feasibility Study Rejp@evelopment Plan and application to
construct and operate, and if substantial caudetexmined to have not existed, the Secretary shall
promptly issue his (her) approval of such RepdenRnd application...” (The emphasis is mine)

Learned counsel for the 5th and 7th respondentsisigtl that if the Secretary wrongfully
approved the feasibility study, it is "only at tisé&ge, if at all" persons will be able to challeng
matters in Court. How would the petitioners knoteathe Feasibility Study or development Plan
that they are likely to be affected, for in ternfiAdicle 7.9, subject to the provisions of Article
5.5, the Feasibility Study and Development Plantaitge treated as "confidential". The
Government may in term of Article 5.5 disclose tadand information which the Government
determines in good faith is necessary to discloghitd parties in order to protect the national
interests of Sri Lanka"; but what is the guaranked the Government will release the Feasibility
Study and Development Plan when they ate availalthe?petitioners and other persons who may
be affected will probably be on better informedrtliaey were at the time of making this
application. In my view, the petitioners decided®&y in coming before the court when they did.
Moreover, who may seek judicial review if damageatised cultural monument or the cultural
monument or cultural heritage landscape of Jayag&a Further, in my view, the words
emphasised are so vague as to confer a practigdiiyited discretion on the Secretary. They are
so broadly framed so as to make judicial reviewy fficult indeed. In any event, what is the
remedy available to anyone, if the Secretary'ssil@tiis pursuant to an arbitral award?

Learned counsel for the respondents stated timae $he proposed agreement expressly provides
for compliance by the Company with Applicable Lamgluding the Mines and Minerals Act and
the National Environmental Law and the regulatiorzle thereunder, and since the company will
be subject to the "stringent” requirements of tberices issued for exploration and mining, the
fears of the petitioners are unfounded and "conjett Section 30 (1) of the Mines and Mineral
Act states that no licence shall be issued to @&nggn to explore for or mine any minerals upon,
among other places, " any land situated within siistance of a lake, stream or tank or bund
within the meaning of the subject of lands"; " dayd situated within such distance of catchment
area within the meaning of the Crown Lands Ordiegiohapter 454) as maybe prescribed without
the approval of the Minister and the Minister iraaie of the subject of Lands.” Section 31 of the
Mines and Minerals Act provides that no licenceldbaissued to any person to explore for, or
mine any mineral upon” (a) "an land situated withiich distance of any ancient monument



situated on state land or any protected monumens, prescribed under section 24 of the
Antiquities Ordinance (Chapter 188); and (b) amdldeclared by the Archaeological
Commissioner to be an archaeological reserve wation 33 of the said Ordinance."

One wonders whether the provisions of the MinesMimetrals Act relating to lakes, streams and
bunds and catchment areas as defined by refereribe Crown Lands Ordinance Sufficiently
protect the water and soil conservation ecosystietmeocarea affected by the proposed project. No
evidence was placed before this courts as to whatheland in the exploration, mining, contract
or project areas has been prescribed under thaddweing land within prescribed distances from
ancient monuments and what land has been dedtateian archaeological reserve. Moreover,
no provision exists for the preservation of cultdmeritage landscape, like the Jaya Ganga, as
distinguished from a monument, lest there be sasmute about the word ' monument' : No laws
can expressly provide for all situations. Howevke, legislature has foreseen the need to provide
against omissions and stated in section 30 (2)lbsAfs:

"In addition to any other condition that may begmrébed under this Act, the Minister of the
Ministers...ma, in granting approval for a licenm&ler subsection (1), lay down such further
conditions, as may be determined by such Ministéiaister. Where approval is granted subject
to any further conditions, the Bureau shall causd £onditions to be specified in the licence.”

At the present time, when there has been no FésBiudy and no Development Plan,
and,moreover,when there is no guarantee that sudi and plan will ever be made known to
them, how could the petitioners feel assured theit individual and collective rights will be
protected? There may be conditions that may becpbesl under section (30) 2 of the Mines and
Minerals Act to safeguard their interests and titerests of the people of Sri Lanka, and indeed of
humankind. But how is this possible without a propealuation of the project? A report from an
“appropriately qualified”, “internally recognizeddependent environmental firm selected by the
company and approved by the Government”, is déldt no use to the petitioners and concerned
members of the public, having regard to the prowisiin the proposed agreement regarding *
confidentiality.”

For the reasons set out above, | am of the vietthigae is, within the meaning of the Constitution,
an imminent infringement of the petitioner’s riglgisaranteed by Articles 14 (1) (g) and (h) of the
Constitution.

ALLEGED VIOLATION OF ARTICLE 12(1) OF THE CONSTITUT ION

The Chairman/Director General of th& Bespondent in a letter dated March 30, 1988 (B@)es

the following from the Executive Summary of theseipf the President's Committee dated tHe 9
of May 1995: “Any large-scale venture has the poétto cause an adverse environmental impact,
yet it could generate substantial revenue to thmiry. It is also recommended that the rigorous
EIA procedures laid down by the law be followedodbe any joint venture proposal is
implemented because of the possible environmeisted associated with projects of this nature.”

Learned counsel for the respondents submittedAttieie XXV of the proposed agreement obliges
the Company to comply with the National Environna¢wtct No.47 of 1980 as amended by Act,



No.56 of 1988 and the regulations made thereumaéne circumstances the company is obliged to
submit an Environmental Impact Assessment in texhizart IV c of the Act.

The proposed agreement makes no reference toeparation or submission of any
Environmental Impact Assessment as required biNHienal Environmental Act and the
regulations made thereunder. What the proposee@agnat does, as we have seen, is to provide for
an environmental study to be prepared by an intema firm, selected by the company and
approved by the Government, as a part of its FagiBtudy. (Article 7.6) “Feasibility Study” is
defined in the proposed agreement as “ a studetirghine the feasibility of commercially
developing any deposit or deposits identified lyy¢bmpany during the Exploration Period,
including the items set forth in Annex “E”.Annex™Btates that the Feasibility Study shall include
“Environmental impact and monitoring studies irtte tikely effects of the operations of the
Enterprise on the Environment(such studies to beecbout in consultation with an appropriately
gualified independent consultant and under thegarfmeference set out in Article XXV of this
Agreement).” ( But of.Article 7.6 where the studytd be “conducted by an internationally
independent environmental consulting firm....”)

Not surprisingly, therefore, although both the Digigsolicitor General and learned counsel for the
5" and " respondents agreed that an Environmental Impatsgsment was a requirement of the
Law, they were unable to agree when that assessmaanio be made, and what its significance
was in the context of the proposed agreement.

Firstly, therefore, in terms of Principle 17 of tRe De Janeiro Declaration, there is no
Governmental Impact Assessment subject to “ a mecedf a competent national authority”. Nor is
the approval of such an authority in terms ofXtagional Environmental Act contemplated by the
proposed agreement. What does exist in the propogegment is an assurance that the
“Applicable Law”, including the provisions of theaonal Environmental Act, will be complied
with.

According to the Deputy Solicitor General, the Camgs application to construct and operate the
facility had to be made “after obtaining the ap@ider the feasibility report, inclusive of the EIA
and the Development Plan...” He stated that “Inethent the project Approving Agency refuses to
grant approval for the project, the project compailiyhave to abandon the project subject to a
right of appeal to the Secretary of the Ministryemivironment. Moreover, if the project is
approved after a hearing and been given to thequbé persons who are aggrieved will have an
opportunity to come before the Court to have thasilen quashed. There are instance where the
public have invoked the jurisdiction of th Supre@eurt and the Court of Appeal to suspend
development projects such as the project sucheagrtiject pertaining to the Southern Expressway
and the Kotmale Power Project.”

According to learned counsel for th8 &nd 7' respondents, “in the first place, after the feitisib
report is prepared and the development plan isgpeel this project will be submitted to the project
approving agency, in this case the Central Enviremiad Authority. The CEA, that is the statutory
authority, may or may not give its approval. Ifides not give its approval, the matter ends there.”
;" The permission and approval of the statutorjhatities, including the CEA, is essential. If that
is not obtained, the project comes to an endlidfe is a threat to the environment of to the peopl
the Central Environmental Authority will not perntiite project to go ahead. The CEA is the
statutory authority vested by law to determinerttater.” “ The Central Environmental Authority
can refuse to permit the project. That is final.thie Central Environmental Authority does give its



approval, the feasibility study, development plad ¢ghe report of the international firm on
environment, he said, is submitted to the Secrethtlye Ministry of Industries, who may refuse it
on the grounds specified in the proposed agreerfierg.only after the feasibility study inclusive

of the Development Plan (Sic.) is approved byhadl $tatutory authorities including the Central
Environmental Authority that the next stage wilhmmence. The next stage is the construction
stage.” Referring to the Environment Impact Assessrand the requirements under the National
Environmental Act and the regulation framed thed®unlearned counsel for th& &nd 7
respondents gave the assurance that “ all thope wii#l be followed after the feasibility study is
submitted to the CEA... Therefore the public wdMe every right of protest after the feasibility
study report is submitted to the CEA.” As we slsak, the submissions of learned counsel on that
matter were, having regard to the statutory requams of the National Environmental Act and the
regulations framed thereunder, seriously flawed.

Learned counsel for thé"snd 7" respondents inquired whether, after bringing ierstific and
technical expertise not available in this coundnyd investing U.S $ 15 million not available for
investment by the Government, it was too muchHerd" respondent to pray that it be permitted to
proceed with the construction in the event of tia¢usory authorities granting approval, and the
Secretary accepting the Feasibility Report and @weent Plan. Learned counsel for tieahd

7" respondents said: “Equity, righteousness andléjgemands that the rights of all parties be
equally protected:; for all persons are equal biophioe law and such persons include thesd 7
respondents.” The petitioners’ state that theintsgf equal protection under the law are in
imminent danger of being infringed.

Learned counsel for thé"@nd 7' respondents, on the other hand, submitted thaEduet should
not intervene “at this stage”, for “ the proceedaighe project”, meaning probably the signing of
the proposed Agreement, “will only result in (apkration, (b) feasibility study.” He stated that “
the only comfort(sic.)the'sand 7' respondents needs and the only comfort (sic.5fhespondent
gets from this Agreement is that after the exploraaind feasibility study is done, and if (a) the
statutory authorities grant permission; (b) ther&eey accepts the feasibility report, that tfe 5
respondent will be permitted to mine subject totdrens and conditions of th Agreement and that
they be permitted to mine as set out in the felisiloeport subject tot he approval of the Statutor
Authority.”

The proposed agreement is so framed that is geslgrsimengthens,assists, supports, aids and abets
the company’s designs in respect of all of the enatteferred to in the analysis of learned counsel
in dealing with the various stages of the projécticle 17.3 | have quoted above is one example.
There are others. E.g see Articles 2(2)(b)(i) amdand (iv) and (v), 6 (), 6(g), 6(h); 2c.4; 2.5
2.21;3.2; 3.4 (a) and (b); 6.1; 7.1; 7.8; 8.2/ 9.8; 9.7; 16.5; 16.6; 17.1; 17.6; 27.7. Once the
proposed agreement is signed and converted irdovaaf, binding contract, there is little else the
Government into a formal, binding contract, theréttle else the Government can do except, under
Article 20.1 to resort to arbitration. And therdlvioie much less the petitioners, or for that matter
nay one else, who may be adversely affected, wiltle to dom. The Deputy Solicitor- General
submitted that persons who are aggrieved will reavepportunity to come before the Court.

There may be legal rights on paper; but how madividual people, including the petitioners, if



and when they are adversely affected by the prapag®oject will be able to afford the luxury of
litigation ? If they are in fact adversely affeci®bat are the chances that they will be adequately
compensated? The liabilities will not be thosehef multi-national giant whose standing in the
world’s fertilizer business scene it is said wakeaisive facto in their selection (see P4 at p® an
also cf.at p.5), but of Sarabhumi Resources (Re)Mad. a locally incorporated limited liability
Company which presently has an issued share capitadly Rs.58,000/-.

Moreover, learned counsel for the petitioners dathention to the inadequacy of the protection
afforded by Articles 25.1 and 25.3 of the propoagreement with regard to the repair of
environmental damage. The petitioners did not stierdelief expressed by the first respondent in
his affidavit on the adequacy of the safeguarde/ay of the proposed Environmental Compliance
Bond and Environmental Restoration Escrow Accoudtthe undertaking given with regard to
environmental compliance and restoration. It setenige that the provisions in the proposed
agreement on the matter are the product of outdatadstream economic thought: They appear to
be based on the views of persons who at best ndgnreaognize the environment or have
considerable difficulty in placing a ‘value’ on today, environmental protection, in the light of
the generally recognized “polluter pays” princifdeg see Principle 16 of the Rio Declaration), can
no longer be permitted to be externalized by ecasismmerely because they find it too
insignificant or too difficult to include it as @st associated with human activity. The cost of
environmental damage should, in my view, be bognthb party that causes such harm, rather than
being allowed to fall on the general community ¢ogaid through reduced environmental quality
or increased taxation in order to mitigate the mmmentally degrading effects of a project. * This
is a matter the Central Environmental Authority tiag&e into account in evaluating the proposed
project and in prescribing terms and conditions.

The signing of the proposed agreement may, initcarastances please, and even delight the
Company, but there is justification for examinihg froject as a whole art this stage in deciding
whether those dangers referred to by the petitiomeght be permitted to hang threateningly over
their heads and ready to overcome them in the efahe signing of the proposed agreement and
the execution of the project. Fairness to allludmg the petitioners and the people of Sri Laaka
well as the B and 7' respondents, rather than the company’s “comfetttyuld be our lodestar in
doing justice.

In terms of Part (1) (6) of the Order of the Mimisbn the 18 of June 1993 made under section 23
Z of the National Environmental Act (vide Gazettaraordinary of 24.06.1993), the proposed
project, since it related to mining and minerakagtion either concerned with inland deep mining
and mineral extraction involving a depth exceedibgnetres and /or inland surface mining of a
cumulative area exceeding ten hectares, is a ‘tpbesl project” within the meaning of section 23
Z of the National Environmental Act. As such, imts of section 23AA of the National
Environmental Act, it is a project that must hawael the approval of project approving agency.

Project approving agencies were, on thE aBJune, 1993 (Gazette Extraordinary, 24.06.1993)
under powers vested in him, designated by the KMinisnder section 23Y of the National



Environmental Act, and includes the Central Envinemtal Authority. Learned counsel for the
petitioners, for stated reasons, urged that thee&rédpproving Agency in respect of the Project
relating to the case before us ought to be ther@ldahvironmental Authority. Learned counsel for
the 8" and 7' respondents in his oral submissions, and manystimbis written submissions,
stated or implied that the relevant project apprg\agency was the Central Environmental
Agency. However, at one place he submitted thaptbparation of the TOR (Terms of Reference),
co-ordination and all activities would be undertaky the CEA acting with (sic.) the PAA.”
According to the minutes of a meeting held on t8¥ &f January 1998, submitted by learned
counsel for the®Band 7 respondents.

“During the discussion, it was emphasised thahisi$ the single largest investment which covers
mining, transportation and manufacturing of phosphertilizer consisting of by-products, it is
difficult to process this project as required unter EIA regulation by one single project
Approving Agency (PAA) .

Therefore it was suggested that the preparatiarOi® (Terms of Reference) and co-ordination of
all activities would be undertaken by the CEA agtas the PAA. Assessment of th EIAR under
main subsections of the project, i.e., mining, $@ortation and industry would be carried out
simultaneously by GS & MB, Ministry in Charge ofahisport and the CEA respectively. This
mechanism would be drawn up at the next meetinlgg@oncerned agencies.”

This Court has no evidence as to what happendti@néxt meeting”, if there was such a meeting.
| shall, for the purposes of this judgement asstimaethe decision to make the CEA the project
approving agency stands. But in addition to théat&re decision on the modalities of cooperation
between concerned agencies and the Central EnvenatatAuthority acting as the Project
Approving Agency, according to the minutes, it va#és0 decided as follows at that meeting:

“As the exploration area falls within the jurisdast of various government agencies, it was
suggested that these agencies too would wish twpocate additional conditions if any to the
exploration licence. Director/Gs & MB agreed to eene a further meeting with official of the FD,
DWLC, MASL, BOI and CEA for this purpose.”

It was stated at the meeting that “a project prapasd an exploration plan have been prepared by
the project proponent. Hence Mr. Udaya Boralesssngquested to submit 10 copies of the
proposal and 05 copies of the exploration plamé&QGEA, for distribution among concerned
agencies.” Were the copies received and distrilfut¥dre there any responses? This Court does
not know, for no evidence was placed before ithmsé matters.

That meeting, | might observe, in passing, wasdtd by the representative of several
government ministries, departments and agencieshpir. S. Usikoshi and by Mr. Udaya
Boralessa. According to the evident on recordUdikoshi was the General Manager of Tomen
Corporation which holds 25% of the shares in tloggat company Mr.Udaya Borelessa was the
Managing Director of Novel Int. and represented HA@Qrico. Which holds an initial equity of
65% in the & respondent. He is a Director of tH& rspondent.

According to the minutes of the meeting submittgdelarned counsel for thd"&nd 7
respondents, the meeting was chaired by the Dir€atmeral of the Central Environmental
Authority who is supposed to have stated” the dbjes of the meeting”. Why was the meeting
held? Was there an application for the approvaéhefproject? On what date was such application
made?



If an application for the approval of the proje@samade to the CEA or to any other project
approving agency, why was no reference whatsoeweereither in the pleadings or oral or written
submissions of counsel for the respondent? Whyatsdsin the minutes of the meeting, was Mr.
Borelessa “invited... to make a presentation omptioposed project for the information of
participants,” If there was no project proposaldoefthe Central Environmental Authority at the
time?

In terms of the National Environmental (Procedunredpproval of projects) Regulations No.1 of
1993 (Government Gazette Extraordinary of th8 @4June 1993), hereinafter referred to as the
“NEA regulations”, when the project proponent hiad goal of undertaking the mining project at
Eppawela and was actively preparing to make a ibecis achieving that goal (see the definition

of “project” in the NEA regulations), such propotnshould have made an application to the
Central Environmental Authority (CEA) for approwalthe project as early as possible. The
project proponent might then have been requiresdibmit to the CEA preliminary information
about the project, including a description of tla¢une, scope and location of the proposed project
accompanied by location maps and other details.t{s=definition of * preliminary information

in the NEA regulations). Such preliminary inforneettiwould then have been subjected to
“environmental scoping”, that is, among other tisindetermining the range and scope of proposed
actions, alternatives and impacts to be discussad Initial Environmental Examination Report

or Environmental Impact Assessment. (See the dieimof “ environmental scoping” in the NEA
regulations). A matter of significance is thatle f{process of ‘scoping’ a project approving agency,
such as the Central Environmental Authority, iddwy empowered to “take into consideration the
views of state agencies and the public.” (NEA ragah 6(ii)). Having regard to the concerns
expressed from time to time, the Central Environtalefiuthority might have exposed themselves
to a charge of being remiss in the duties of agmtappproving agency had they failed to invite and
consider the views of the public. The purpose bifed was set the terms of Reference (ToR) either
for an initial environmental examination reportaor environmental impact assessment (EIA). with
regard to the procedures to be followed in casagipeoval or rejection of a project based upon an
initial examination report, attention is drawn &cson 23 of the National Environmental Act read
with regulations 6 - 9 framed thereunder.

The Central Environmental Authority was tHEéspondent in this case and was represented by
learned counsel. However, no affidavits were figcthe 4" respondent nor were any oral or
written submission made on behalf of tiferdspondent. The Cental Environmental Authorite, th
fourth respondent, should nevertheless in carrguigts duties imposed under the order made in
this judgment, have due regard to and give effethé law, including the principles laid down or
acknowledge by the Supreme Court in the matterrbdfos Court.

It was assumed by all the other respondents anpetitgoners that what would be required by the
4" respondent for the purpose of considering whetieproposed project should be approved or
not was an Environmental Impact Assessment, artdftha application had been made to the
Central Environmental Authority for approval of theject, that Authority would in all

probability, after the process of ‘scoping ‘ refedleo above, which might, as we have seen,
including taking account of the views of state ages and the public, have called for an
Environmental Impact Assessment from the projegppnent on the basis of the Terms of
Reference determined by the Central Environmentihdity.

Attention is drawn, particularly that of the CentEavironmental Authority, the fourth respondent,
to Principle 17 of the Rio De Janeire Declaratidnoh stated as follows: “ Environmental impact



assessment, as a national instrument, shall betakda for proposed activates that are likely to
have a significant adverse impact on the envirartrard are subject to a decision of a competent
national authority. “ This is an important procealuule designed to facilitate the preventive
(Principles 6 and 7 of Stockholm) and precautigrfAte 15 of Rio) principle already mentioned
above. | should like to remind the persons conaraspecially the Central Environmental
Authority, that an environmental impact assessragatcise can identify the potential threats of
proposed activity or project, and that this infotima can then be used to modify the proposed
activity in order to take these threats into actoRemedial measures can also be introduced in
order to mitigate or reduce any perceived detrimdntpacts of the project. In this sense,
therefore,a an environmental impact assessmentisgarontemplated by the National
Environmental Act can be instrumental in estalmiglexactly which areas of the proposed project,
or activity require precautionary or preventive sw@as in order to ensure the overall
environmental viability of the project.

Where the Central Environment Authority has reqlime Environmental Impact Assessment, the
law requires such Authority to determine whetherrimatters referred to by the Terms of Reference
have been addressed by the project proponentf @melassessment is determined to be inadequate,
the Central Environment Authority is obliged to ueg the project proponent to make necessary
amendments and to re-submit the assessment. dpeipt of the report required by law by
"promptly notice published in the Gazette and ie aational newspaper published daily in the
Sinhala, Tamil and English languages” to "invite flublic to make written comments, is any,
thereon to the Central Environment Authority.” Tae requires that such notification "shall
specify the times and places at which the [asses$meport shall be made available for public
inspection.” The Central Environmental Authorgyrequires by law to make available copies to
any person interested to enable him or her to reakes. The law provides that any member of
the public may within thirty days of the notificai published in the Gazette or newspapers
referred to above, make his (sic.) comments thetle®iCentral Environmental Authority. Since
section 23BB(3) refers to making "his or its comts&rhaving regard to the objects and scheme of
the National Environmental Act, in my view, inclisdeomments from statutory or other legal
persons, as well other organizations whether iraratpd or not and regardless of questions of
legal personality, and by any individual, regardleggender.

| might observe, in passing, that it is time, indl&es high time, that the laws of this country be
stated in gender-neutral terms and that laws faatadlin discriminatory terms should not be
allowed to exist, although protected for the tinegnly as "existing law" within the meaning of
Article 16 of the Constitution. The argument adwashthat the provision in the law relating to the
interpretation of statues that "his" includes tseclearly insufficient: it displays, in my considdr
opinion, a gross ignorance or callous disregarslioch a matter of fundamental importance as the
fact that there are two species of humans.

Where it considers appropriate in the public idgrand in the circumstance of this case, | cannot
think that the Central Environmental Authority, hyregard to what has been stated above, would
really have had any choice in the matter, the Atty¢s by law obliged to afford all those who

made comments an opportunity to be heard in sugpedch comments. The Central
Environmental Authority is legally obliged to haregard to such comments, submissions and
other materials, if any, elicited at a hearing @eilmining whether to grant its approval for the
project. Upon completion of the period prescribgdaw for public inspection or public hearing, if



held, the Central Environmental Authority is, (hayregard to the provisions of section 23BB,
regulation 12 of the NEA regulations and the alidiram partem rule - hear the other side)
required by law to forward the comments it receiged the representations made at any hearing to
the project proponent for responses. The projexgignent is required to respond in writing to the
Central Environment Authority. Upon receipt of Buesponses, the Central Environmental
Authority is by law required, either to grant apyaibfor the implementation of the project, subject
to specified conditions, if any or to refuse ap@ider the implementation of the projects, with
reason for doing so. If approval is granted, #ve tequires the Central Environmental Authority to
publish in the Government Gazettes and in one naitisewspaper published daily in the Sinhala,
Tamil and English Languages the approval as deteniFurther, is approval is granted, there
must be a place of the Central Environmental Auti¢éo monitor the implementation of the
project. (See section 23BB of the National Enuinemtal Act and the NEA regulation 10-13.)
Where the National Environmental Authority in itde as the project approving agency refuses to
grant approval for a project submitted to it, tleeson or body of persons aggrieved have a right of
appeal against such decision to the SecretaryetMihistry responsible for the administration of
the National Environmental Act and the National EEmvmental Authority created under it.

There are also other project approving agenciegmiged by the Minister, but the National
Environmental Authority is, the final authority iespect of environmental matters. (See also NEW
regulations 6 (ii), 13, 14, 17 (ii) and 18).

As we have seen, learned counsel for the respamdere all, in my view, correctly, agreed that if
the Central Environmental Authority refuses to @werthe project, that is an end of the matter,
subject, of course, to the right of appeal.

These salutary provisions of the law have not lwdeserved. In terms of proposed agreement,
although there is an undertaking to comply withldves of the country, which in my view, is an
unnecessary undertaking, for every person, naturabrporate must in our society which is
governed by the rule of law, comply with the lavish®e republic. What is attempted to be done is
to contract out of the obligation to comply wittettaw. The Articles of the proposed agreement
dealing with matters concerning environmental issoead with the provision on confidentiality, in
my view, attempt to quell, appease, abate or eweter the guise of a binding contract, to legally
put down or extinguish, public protests. Learnedrsel for the 8 and 7' respondents stated that
Sri Lanka "does not possess the scientific knowdealitthe technical know-how or the finances to
develop this natural reserve." | cannot accepa#gertion that Sri Lanka does not have scientists
who can guide the country. Picking on "yes" pessan persons who might be suspected to be so,
as interim Article 7.6 of the proposed agreemengniother matter, and that is why conforming to
the law, as laid down by the National Environme#el and the regulations framed thereunder is
of paramount importance. As for funding, that wbnb doubt depend on the nature of project to
be undertaken and identification of sources ofstasce appropriate for the chosen level of
operation. Quite different considerations will Bpip the decision after due investigation and
debate will be to produce a quantity of single syg®wsphate for local use rather than producing
Diammonium phosphate for export.

If the genuine intention was, as claimed by theoesents, to comply with the requirements of the
law, it was, in my view, unnecessary to refer i@ pnoposed agreement to a study relating to



environmental matters as part of its feasibilifgag. The law is clearly laid down in the National
Environmental Act and the regulation framed thedmun What was being attempted by the
proposed agreement was to substitute a procedutieefidaid down by the law. It was assumed
that by a contractual arrangement between the éxedaranch of the government and Company,
the laws of the country could be avoided. Than®bviously erroneous assumption, for no organ
of Government, no person whomsoever is above the la

In his letter to Mr. Sarath Fernando dated March1®®8 (P7), Mr. Thilan Wijesinghe, the
Director/Chairman of the"2 respondent, who was also a member of the Comnaifipeinted by

the President in 1997 to conduct the final roundegjotiation, stated that "The Mineral Investment
Agreement initialed by the FMRP and the Governnirecdrporated most of the recommendation
of the President's Committee which reported orpthef May 1995. The report of the Committee
of the President on thé"®f May 1995 was not submitted to his Court. We caly go by Mr.
Wijesinghe's account of the 1995 recommendatidwsl going by the accounts there was a failure
to incorporate some of the most important recomragons of the Committee reporting on Md?/ 9
1995, e.g. the need for a comprehensive geologiauation and adherence to the rigorous EIA
procedures. | am not for a moment suggestingetitia¢r Mr. Wijesinghe or any member of final
negotiating Committee appointed by the Presidetgidaexcept n good faith. It might have been
supposed that so as the geological survey fittexdtive exploration process and the environmental
studies proposed in the draft agreement formedtaopthe Feasibility Study, al was well. It was
not. Learned counsel for th& &nd 7' respondents said that the final round of negetiatiand

who examined the proposals were "the most resplenaital highest ranking officers of the
country.” | accept learned counsel's estimatiahaevit any hesitation, but | am constrained in the
words of Horace to say, Indignor quandoque conushidat Homerus - But if Homer, usually

good, nods for a moment, | think it a shame.

It its "Guide for Implementing the EIA Process, Noof 1998 (P20), issued by the Central
Environmental Authority, it is stated as follow3:He purposes of environmental impact
assessment (EIA) are to ensure that developmeptiaing under consideration are environmentally
sound and sustainable and that environmental coesegs are recognized and taken into account
early in project design. EIlAs are intended todosbund decision making, not to generate
paperwork. The EIA process should also help pudfficials make decisions that are based on
understanding environmental consequences and tdkasithat protect, restore and enhance the
environment.”

The proposed agreement plainly seeks to circumienprovisions of the National Environmental
Act and the regulations framed there under. Ther® way under the proposed agreement to
ensure a consideration of development optionsviea¢ environmentally sound and sustainable at
an early stage in fairness both to the project @nept and the public. Moreover, the safeguards
ensured by the National Environmental Act and dgulations framed thereunder with regard to
publicity have been virtually negated by the pransn the proposed agreement regarding
confidentiality. | would reiterate what was saidthe Court inGunaratne v. Homagama
Pradeshiya Sabhg1998) 2 Sri. L.Rp.11, namely, that publicity, transparency andiess are
essential if the goal of sustainable developmett s achieved.



Access to information on environment issues isas@mount importance. The provision of public
access to environmental information has, for insabeen a declared aim of the European
Commission's environmental policy for a number@dng. Principle 10 of the Rio Declaration
calls for better citizen participation in environmb& decision-making and rights of access to
environmental information, for they can help towesgreater compliance by States of
international environmental standards through tteeantability of their governments. Principle
10 states as follows: "Environmental issues ast handles with the participation of all concerned
citizens, at the relevant level. At the natioraddl, each individual shall have appropriate actess
information concerning the environment that is Hafgoublic authorities and the opportunity to
participate in decision-making processes. Stdtall facilitate and encourage public awareness
and participation by making information widely aable. Effective access to judicial and
administrative proceedings, including redress amdedy, shall be provided."”

In the matter before this Court, the proposed agez¢ makes no mention of an environmental
impact assessment in terms of the National Enviental Act. The respondents stated that under
its undertaking in the proposed agreement to comjily the applicable laws, it would have
submitted an environmental impact assessment,arcdurse, if it had been required to do so. In
fact, learned counsel for th& &nd 7' respondents gave an undertaking that it wouldigeosuch

an assessment. However, the law, for good reaasridjave endeavoured to explain, requires the
prescribed procedures to be followed. The timesgibed are vital. Project proponents cannot
decide when, if ever they will comply with the lawhere are many things that have to be done at
the very earliest of stages for very good reasdiere is also a prescribed time if and when an
environmental impact assessment has to be done pdities to the proposed agreement attempted
to substitute an extraordinary procedure for tlappsed project. Such a procedure contravened
the provisions of the National Environmental Actddhe regulations made thereunder and the
guidelines prescribed by the National EnvironmeAiahority. Thereby, reinforced by the
confidentiality provision of the proposed agreemém proposed agreement effectively excluded
public awareness and participation, as contemplayexlr legislature as well as by Principle 10 of
the Rio Declaration. The proposed agreement igniie Central Environmental Authority as the
project approving agency although it was admittgdhie petitioners and the respondents that the
Central Environmental Authority in this matter whe project approving agency, and substitutes in
its place, the Secretary to the Minister to whomghbject of minerals and mines is assigned for
the purpose of approving the environmental studyeroplated the proposed agreement. Such
Secretary is not a project approving agency in seofrthe National Environmental Act: Nor is he
or she therefore a "national authority" within theaning of Principle 17 of the Rio Declaration. A
"national authority" is an authority recognizedthg law of a concerned State. In any event,
having regard to the undertaking given in Articke7Z4b) that "The Government shall render all
reasonable assistance to the Company to obtaapptbvals, consents, grants, licenses and other
concessions as may be reasonable be require frpi@@rernment Authority”, what comfort may
the petitioners derive? They are, in my view, tiadito by apprehensive that even if there was a n
environmental impact assessment submitted tot inr&d=nvironmental Authority, such authority
may not have been able to act impartially and ieddpntly. Of what use are biased decisions or
decisions, reasonably suspected to have been nmaeée pressure? Further, although the law of
Sri Lanka provides for the judicial review of thets.of administrative authorities, and Principle 10
of the Rio Declaration calls for effective accesgudicial and administrative proceedings, the



proposed agreement substitutes arbitration for puateedings, in which, of course, the public
have no role.

For the reasons given, in my view, the proposedergent seeks to circumvent the law and its
implementation is biased in favour of the Compasmgpgainst the members of the public, including
the petitioners. | am therefore of the view the petitioners are entitled to claim that therans
imminent infringement of their fundamental rightsder Article 12(1) of the Constitution.

OVERALL ECONOMIC BENEFITS

The respondents submitted that the proposed agrtéehmaplemented would be highly beneficial
to Sri Lanka and that "when one balances the ptega@omplaints as a re contained in the petition
against the overall benefit that would accrue id_8nka, the petitioners' application cannot
succeed in law."

The Director of the 8 respondent, Mr. Garry L. Pigg, and the Directothaf 7' respondent, Mr. U.
I. De S. Boralessa, state in their affidavits that proposed project would result in economic
benefits to Sri Lanka which they specify. The med the Committee appointed by the President
(P4) lists numerous financial benefits.

Learned counsel for the p petitioners, howeverpstibd that the Eppawela project governed by
the proposed agreement will not only be an enviremal disaster but an economic disaster as
well. They relied on the analysis of the social asonomic considerations by Prof. V.K.
Samaranayake (P10) (a); the comments of Prof. Mgasana (P9); the comments of Prof. O. A.
llleperuma (P11); the report of the National AcageshSciences (P10); the report of the National
Science Foundation (P12); and the financial ansllygiPremila Canagaratna (P17).

A study of the material submitted by the petitiansinows that the question of benefits is a highly
controversial matter, but one that must be gore fiot our democratic republic sets great store by
the discovery of truth in matters of public importa in the market place of ideas by vigorous and
uninhibited public debate. In the debate, perhapsyeed to consider whether income and
economic growth on which the respondents lay geeaihasis are the sole criteria for measuring
human welfare. David Korten, the Founder Presidétite People-Centred Development Forum,
once observed:

"The capitalist economy" [as distinguished from Ad8mith's concept of a market economy] "has
a potentially fatal ignorance of two subjects. @nthe nature of money. The other is the natfire o
life. This ignorance leads us to trade away liflierhoney, which is a bad bargain indeed. The real
nature of money is obscured by the vocabularyrarfce, which is doublespeak.... We use the
terms 'money’, 'capital’, 'assets’ and 'wealtbtahiangeably - leaving no simple means to
differentiate money from real wealth. Money isuanber. Real wealth is food, fertile land,
buildings or other things that sustain us. Lackamguage to see this difference, we accept the
speculator's claim to create wealth, when theyaxoate it.... Squandering real wealth in the
pursuit of numbers is ignorance of the worst kifithe potentially fatal kind."



It is unnecessary for the purposes of the taslamdho enter into the matter of the alleged
beneficial nature of the proposed agreement. Etiéigners' case is that there is an imminent
infringement of their fundamental rights guarantbgdArticles 12(1). 14(1(g)) and 14 (1(h)). |

have stated my reasons for upholding their complaiime "balancing" exercise referred to by
learned counsel has been already done for usehar@anstitution sets out the circumstances when
any derogations and restrictions are permissiBléicle 15(7) of the fundamental rights declared
and recognized by Articles 12 and 14 are "sub@sutch restrictions as may be prescribed by law",
among other things, for "meeting the just requirete®f the general welfare of a democratic
society." In the light of the available evidencen not convinces that the proposed project is
necessary to meet such requirements. In any eentjrcumstances leading to the imminent
infringements have not been "prescribed by law3"dnise out of a mere proposed contract, and
therefore do not therefore do not deserve to ba evasidered as permissible.

ORDER

For the reasons set out in my judgement, | de¢kaean imminent infringement of the
fundamental rights of the petitioners guaranteeditigles 12(1), 14(1) (g) and 14(1) (h) has been
established.

There is no assurance of infallibility in what mag done: but, in the national interest, every éffor
ought to be made to minimize guesswork and redwgims of error. Having regard to the
evidence adduced and the submissions of learnetsebfor the petitioners and respondents, in
terms of Article 126 (4) of the constitution, | éat the respondents to desist from entering inyo an
contract relating to the Eppawela phosphate deppgo the time.

(1) a comprehensive exploration and study relatindpéo(d) locations, (b) quantity, moving
inferred reserves into the proven category, anda)ity of apatite and other phosphate
minerals in Sri Lanka is made by the third respondEhe Geological Survey and Mines
Bureau, in consultation with the National Acadenyoiences of Sri Lanka and the National
Science Foundation, and the results of such explorand study are published: and

(2) any project proponent whomsoever obtains the agpaithe Central Environmental
Authority according to law, including the decisiasfsthe superior Courts of record of Sri
Lanka.

| make further order that (1) the state shall pagheof the petitioners a sum of Rs.25,000 as costs:

(2) the fifth respondent shall pay each of thetpeters a sum of Rs.12,500 as costs: (3) the sevent
respondent shall pay each of the petitioners Rs0D2as costs.

R.Ammarasinghe, J.

Wadugodapitiya, J.
| agree



Gunasekara, J.
| agree.



