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JUDGMENT

The Proceedings Commissioner brought these praogedin behalf of one Joti. Her allegation

is that two named members of the police forcah July 1999 forced her to undergo invasive
medical procedure without her consent. As suchpPtteeeedings Commissioner alleges that the
police breached Section 25(2) of the Constitutidmcv provides for right to freedom from

scientific or medical treatment or procedures withie informed consent and Section 27(1)(f)



which gives an arrested or detained person thé tioghe treated with humanity and respect for

his or her inherent dignity.

| shall call Joti complainant in this judgment. T¢@mplainant alleges that on 11 ~ JI®®9
while working at Village 6, she found a new bormpan a toilet cubicle. The police were
called. A few days later she was taken to Centodt® Station and escorted to CWM Hospital

where she was made to undergo a medical examinatiomd if she had given birth recently.

The defence is that the police wanted the comphittaundergo medical test to remove any
doubt as to whether ~he was the mother of the balweabreast milk was flowing. The

defendants deny forcing the complainant to undengdical test.

The plaintiff made extensive written submissiorgetber with relevant authorities. The
defendants though asked to file submissions fadetb so. This was the first, case of its type
before the courts in Fiji and the importance ofraigsions by the defendants should have been
obvious to them.

The plaintiff's submissions considered the origifishe tights at issue by referring to the
Universal Declaration of Human Rights, the Inteioadl Covenant on Economic Social and
Cultural Rights and how the defendants’ breachedehights. The Second World War exposed
spectacularly the destructive capability of a stagainst its own citizens. Hence the emphasis
post war shifted away from how sovereign natiortsalved towards each other to how a state

treated its own citizens.

POLICE POWERSON RIGHT TO PRIVACY:

Fiji is fortunate in having its own Bill of Righentrenched in the Constitution. This case
concerns the balancing the powers of police instigating and detecting crime with a person’s
right to his or her personal privacy and to betedavith dignity,

The prime functions of the police is to preservaqgag to concentrate on preventing the

commission of crime, to protect life and propettyinvestigate crime, to apprehend offenders



and to preserve evidence and to prosecute thedafer— Brooks v. Metropolitan Police

Commissioner— (2005) 2 ALL ER 489 (House of Lords). The powefshe police in carrying
out their duties are not limitless; there are patams within which the powers of police are to be
exercised in carrying out their duties. In the presase the opposite side of the balance is the
right to privacy. An adult individual of sound mihas a right to decide what may or may not be
done to his or her body. Anything done to the baftiout his/her consent is unlawful —
Chester v. Afshar (2004) 4 ALL ER 587 at 593.

The Chestewas a case of medical negligence but the prirgipte equally well applicable to

issues before me. Lord Steyn at page 593 paradraptated:

“The starting point is that every individual of aduyears and sound mind has a right
to decide what may or not be done with his or hedy... surgery performed without

the informed consent of the patient is unlawful®

CONSENT TO MEDICAL EXAMINATION:

Section 25(2) of our Constitution also uses thedstinformed consent”.Informed consent
means consent obtained after the person has bleentat risks even though minimal or side
effects are involved in a treatment. Consent mast Wwilling consent; it must be voluntary. In
the present case although the complainant knewsibywas being examined, her consent
shown by her signature on the medical report mestiéwed in the context of police detention
with a shadow of police presence in the backgroiihé.issue here is not so much with being

informed as to what was to be done but rather #tera of consent obtained.

The fact that the complainant went through a meédixamination is not in issue. The central
issue is did she consent to the medical examinafibe vital time is the time of the examination

not so much her state of mind prior to the exanonat

Both the plaintiff and alsBW Ravi Narayan said that while at the Central PdBtation she did
not want to go to the hospital. Therefore it isiolng that shevastaken to the hospital against

her will.



The medical report of the complainant was tenddtédo confirms that the complainant was
distressed and angry with police for bringing eré. However that medical report is signed by
the complainant giving consent to medical examamatilhere is evidence from DW2 Sarafina
Seinikoraciri that the form was signed in the pnegeof the doctor. The medical examination
was conducted with only the complainant, a nurskdattor being present. There were no

police present there. The complainant said afeeettamination she felt good.

Amongst all the facts one fact stands out andithidiat the complainant while in police custody
underwent a medical procedure. | find given thewistances and a clear statement by the
doctor of the complainant’s distressed conditibe, tonsent to the medical examination was not
freely given but with a shadow of police presenose by. The complainant | believe realized

that she could only get release if she went thraugtedical procedure.

HUMAN RIGHTSCOMMISSION ACT:

These proceedings were brought by the Proceediogsrssioner under the provisions of
Section 36 of the Human Rights Commission 2899. The remedies which the Proceedings
Commissioner may seek are set out in Section 38eofluman Rights Commission Act 1999

are inter alia damages or declaration that thendiafiet has contravened the Bill of Rights.

Section 39 sets out the damages which the Hight@aoay award under the Act. It reads

“39. — (1) In proceedings under section 36 for unfair discrimetion or a
contravention of the Bill of Rights, the

High Court may award damages against the defendemtespect of any one or more

of the following:

(a) pecuniary loss suffered or expense incurredthg complainant or

the aggrieved person as



a result of the conduct complained of;

(b) expenses reasonably incurred by the complainanthe aggrieved
person in seeking redress for the conduct compl|airc;

(c) loss of any benefit, whether or not of a monset&ind, which the
complainant or the aggrieved person might reasonabbhve been
expected to obtain but for the conduct complaindd o

(d) humiliation, loss of dignity and injury to fe@igs of the complainant

or the aggrieved person.

(2) Subject to subsection (3), the Commission mpay any damages
recovered by the Proceedings Commissioner undes thection to the
complainant or the aggrieved person on whose behalé proceedings

were brought”

CAN DAMAGESBE AWARDED FOR BREACH OF A RIGHT?

The plaintiff has in her submissions urged the ttugrant $100,000.00 damages. The plaintiff
has asked for exemplary damages. That the courttheaspower to award damages for
contravention of Bill of Rights cannot be doubléa.fact in some cases damages may be the
only appropriate remedy. Section 41(1) of the Gautgin permits persons whose rights have
been infringed to seek redress from the High Cdredress is not confined to making mere

declarations; it also encompasses damages.

In Simpsonv. Attorney-Genera(1994) 3 NZLR 667 (Baigent’s Case) the New Zeal@odrt of
Appeal by a majority of 4 to 1 held that an actionbreach of Bill of Rights was possible and

that such action was not conceived as a new tora tpublic law action directly against the
state for which the state was primarily liable?
The Judicial Committee of the Privy Council_in Momaed v. State— (1999)2 AC 111 at 1123

stated:



“The stamp of constitutionality on a citizens righ$ not meaningless; it is clear
testimony that an added value is attached to thetpction of the right”.Further Lord
Hutton in_Cullen v. Chief Constabk= 2004 2 ALL ER 237 at 255 stated

“where a right is contained in a written constituin it is accorded a special value by
the courts and a breach of that right without damag@r harm can lead to an award of

damages.”

Of course, anything which falls from the pen of dLétutton is entitled to great respect but it
may be stating the principle too widely. The rigbdsitained in the Bill of Rights provisions of
our Constitution are varied and if every breacheaterresult in a damage award it would have
serious consequences for state coffers. Our Cuonetititself eaves open the remedy to the

discretion of the court. In many instances, a datilan might suffice.

Taking an extreme case as an example. If a penstinprevious convictions and who was no
stranger to courts, was arrested and charged foffance and is subsequently convicted on his
own plea of guilty but the police have not informedh of the right to counsel, ought such a
person be awarded damages for breach of such @gletwonders how the public would view

the administration of justice if this were to happe

Really, one would need to realistically look at geeticular right, which is an issue, and how the
breach of that right has affected the applicanttaedemedy in the final analysis is up to the
court. It need not be damages in every case bytio@ppropriate cases. | am of the view that
there is no automatic or prima facie right to daesag every case of breach of a right contained

in the Bill of Rights chapter of our Constitution.

LEVEL OF DAMAGES:
First, the level of damages awarded must be haedesgainst the backdrop of social and

economic conditions of Fiji and not by some uniaéstandards even though such rights may be



universally applicable. We cannot use level of alsagiven in economically advanced countries

as a guide to make awards in Fiji.

Secondly, the level of award must not be excedsingestrained or moderate. | refer in

particular to comments of Cooke P in Baigent's cggage 678 as follows

“As to the level of compensation, on which agairetie is much international case

law. | think that it would be premature at this gja to say more than that, in addition
to any physical damage, intangible harm such astdiss and injured feelings may be
compensated for; the gravity of the breach and teed to emphasise the importance
of the affirmed rights and to deter breaches arealproper considerations; but
extravagant awards are to be avoiddfidamages are awarded on cause of action not

based on the Bill of Rights, they must be allowed in any award of compensation
under the Bill of Rights so that there will be nadble recovery. A legitimate
alternative approach, having the advantage of simf/, would be to make a global
award under the Bill of Rights and nominal or conctent awards on any other

successful causes of action.”

[underlining is mine for emphasis]

More recently a differently constituted New Zeald@wlrt of Appeal in Minister of Immigration

v. Udompun— 2005 NZCA 128 endorsed the above remarks. Imijimthe court looked at a
number of New Zealand cases on Bill of Rights drmincluded that the objective of the Bill of
Rights remedy wa¥%o vindicate human rights, not to punish or disdipe those responsible
for the breach’—paragraph 177. Hammond J at paragraph 210 sta€thtbderation is

required in claims of this character”.

The right being considered in Udompwas one of human dignity. It dealt with rightsaot hai
woman who was denied entry into New Zealand and tieéd in a police cell for a period of two

days pending her departure. She did not speakdn@he was not allowed change of clothes at



a time when she was menstruating. The Court of Apeluced the damages awarded from
$50000.00 to $4,000.00.

Thirdly, the plaintiff need not show outrageousppressive conduct on part of the defendant.
An outrageous conduct would attract greater damtémgesmere inadvertent conduct. Hammond
J. in Udompurat page 213 stated:
“It should not be necessary to show oppressive eaaridlet alone maliciousness. The
relevant question is how ought this behaviour reasbly to be seen as infringing on

human dignity, in the particular circumstances olfiis case.”

APPLICATION OF LAW TO FACTS:
In the present case the police, had reasonable taasrest the plaintiff based on the
information they had. A new born baby was found piace where the plaintiff worked. The

plaintiff's partner was away from her since 995r Heeasts were flowing with milk.

The test the police wanted to be conducted wererey relevant. The test would show one
way or another if the plaintiff had given birth estly. As it turned out the test completely
excluded the plaintiff as a potential perpetratathe crime. She was in police custody for

roughly four hours.

The plaintiff had the right to be treated with dignlt is a very fundamental and an important
right. The police ought to have respected her mgittto be medically examined. Vaginal
examination even by a trained qualified doctomi®mbarrassing experience. The fact that two
very junior police officers were asked to accomptrgyplaintiff may not have assisted either.
Had the investigating officer gone with the compéait, the doctor could have spoken to him of
patient’s unwillingness to go through the medicadraination and the whole episode avoided.

| also consider that the attitude of the plairdii not assist much. When ASP Ravi Narayan

explained to her that it was only proper for hegtothrough a medical examination, there was



no need for her to get abusive. Further when sireedzack from hospital, she stated she went to
ASP Ravi Narayan and told hififou wait, | will seeyou’. She expressed a desire to get back at
Ravi Narayan, a desire to take revenge, whichalyraot an objective of Bill of Rights. Its

purpose is to encourage persons to behave decently.

Paul Rishworth, Associate Professor at Aucklandversity on human rights explains that
“human rights, is, to a large extent, tutelary. i$ aimed at the reform of attitudes and social
practices that had previously been invisible to lawt creates the conditions for a democratic
and decensocietyin which people of different beliefs live togethkappily in one country”—

“Law stories— Essays on the New Zealand Legal Profession’paige 180.

| can understand the enthusiasm and zeal of piolitging to find out the author of a crime but
even in doing so, they must maintain certain amofidiecency below which their actions too

become suspect.

In this case, the plaintiff has not been chargethee is no question of excluding unfairly or
unlawfully obtained evidence. A mere declaratiofi e no solace to the plaintiff. A monetary
award is the only logical remedy | believe. Sommages will need to be awarded. | fix the

figure for damages — a global figure at $5,000.00.

The plaintiff had also claimed pecuniary lossesi@doss of wages under Section 39 of Human
Rights Commission Act. According to the statemdrdl@am the plaintiff left her job at Village 6
on 3~ February 2000. In her evidence she said stidéw job three or four months after the
event. | find no nexus given such a substantiarvgning period that the loss of the job at
Village 6 was in any way related to the incidenirtker full particulars of amounts claimed were

not provided at least four weeks prior to heariagiadertaken in the statement of claim.

Accordingly, award the plaintiff damages in the sOf$65,000.00. | also award costs which |
summarily fix in the sum of $2,000.00. For sakelafity the $5,000.00 is to be paid to the
complainant and the costs of $2,000.00 to be rethlry the Human Rights Commission.
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