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1. Public sector jobs with security of tenure are msahght after in Mauritius, so much so
that when the Ministry of Health and Quality of &if'the Ministry") published an
advertisement in September 2004 inviting applicegifor appointment to posts as Health
Care Assistants (General) ("HCASs"), there were d¥e000 replies. A long process of
sifting applications and interviewing followed. Agptments were offered to the leading
388 candidates (the number of posts then availdilewithdrawn almost immediately,
and then the disappointed candidates were offaredrnth's pay in lieu of notice. The
appellants sought to challenge the validity ofdkeision to terminate their appointment
by judicial review, but the Supreme Court refudseht leave, on the ground that the
matter was one of private law and judicial reviad mbot lie.

2. The appellants have appealed against this dedisi@pecial leave of the Board. By the
time the matter came on for hearing the respondeatsectly in their Lordships' view,



did not seek to uphold the reasoning underlyingdingsion of the Supreme Court,
conceding that there was a sufficient public laen&nt. It is agreed now that the case
comes within the class referred to by Woolf LMoClaren v Home Office [1990] ICR
824, 836, as having a sufficient public law elem&iie Board accordingly gave leave to
apply and proceeded to hear argument on the noéritee application for judicial review.
It will accordingly be necessary in this judgmemtonsider the factual background and
reach a conclusion on the substance of the apiplrcat

. In September 2004 the Ministry decided to fill vacias then existing by the
appointment of a number of HCAs. At that time tpp@ntment of 222 persons was
required to bring the numbers up to establishrmerell During the appointment process
the number of vacancies increased by another 66usaihg for a further 100 posts was
made available in April 2005 when the Governmesujsply estimates were produced, an
increase which it was suggested was not unconnegtedhe prospect of an early
election.

. The appointment of employees in the public se&dayivirtue of section 89(1) of the
Constitution to be carried out by the Public Sesv@ommission. On 18 May 1999 the
Commission delegated the power of appointment oAsi@hen styled nursing
auxiliaries) to the Permanent Secretary of the Migi

. An advertisement was issued on 24 September 20@04ing applications from persons
with specified qualifications, with a view to thpmointments being made early in 2005.
Replies were received from 14,814 persons, of whavas adjudged that 8998 fulfilled
the specified criteria for appointment. It was dedi to invite all 8998 applicants for
interview and for that purpose four interview pan@hade up of officials of the Ministry,
were constituted. Each panel covered a definedrgpbgal area of Mauritius. Each was
given the same scheme for the allocation of markke interviewees. At the conclusion
of the interview process in May 2005 a short lis480 candidates was drawn up. Police
clearance in respect of the shortlisted candidassssought. In consequence of minor
adjustments some 446 candidates remained and@&isehst was prepared, setting them
out in order of marks scored, with a second ligheftop 388.

. This was taking place against a background ofipalitincertainty and change. A
member of the National Assembly resigned in Sept&rdib04 and speculation
developed about the political future. By Decemt@2it was widely predicted that a
general election would be held. The Governmentddetthat the annual budget would be
produced on 4 April 2005, rather than at the cusigrime in June, which added to the
speculation. On 24 April 2005 the National Assembfs dissolved and a few days later
a general election was called, the polling day ¢péixed for 3 July 2005.

. The Permanent Secretary of the Ministry Mrs Rajagsavieerapen consulted the
Minister on 30 June 2005 about whether she shawlcegd with the appointment of the
388 candidates with the highest marks, bearingiimdrihat the election was in three
days' time and there was already some public dis@iout the making of appointments
immediately before it. The Minister instructed eigo ahead with the appointments and



the process was pressed ahead with remarkablétyeldére Chief Personnel Officer was
on 30 June diverted from his other duties as anitg officer to sign the appointment
letters. The Minister gave instructions for membsdrstaff to be called in on Saturday 2
July to dispatch the letters, although such callimgn a Saturday was ordinarily reserved
for exceptional cases where urgent action was redut he letters, bearing date 30 June
2005, accordingly went out to the 388 successtiickates, offering them posts "on a
purely temporary month-to-month basis and termia&iyl one month's notice on either
side". After six months' in-service training thepuwid then be considered for permanent
appointments. The candidates were asked to replyitimg within one week and if
accepting the offer, to report for duty on Fridayu8y 2005.

8. Another appointment exercise for the recruitmertiedith workers was under way prior
to the election. The process had commenced in Bep2005 and by the end of June
preparations were complete for the appointmen66f@eneral Workers (male
employees) and 243 Hospital Servants (female).i®abhtroversy had become quite
acute by then, it being alleged that the appointsaere being used as electoral bribery.
The Permanent Secretary to the Ministry had redeigports of discrepancies in the
candidate lists and had formed the view that satierk purporting to be invitations
from the Ministry to interview were palpable forges. She cautioned the Minister in
May against proceeding with the Health Service appeents so close to the election,
but he instructed her to proceed and again unyssjdledy arrangements were made to
have the process completed. On 1 July 2005 Mrsapeesr brought the anomalies and
discrepancies to the Minister's attention and sfisoadvised that the selection process in
respect of General Workers and Hospital Servardaldtbe cancelled. This time she
obtained his agreement and went ahead and cantieleorocess.

9. When the appointment letters for HCAs went outréhveas a veritable storm of
controversy. It was alleged that some of the swefuksandidates had been informed by
some means before election day and complaints ae¥ady being received that there
was an unduly large proportion of appointees fraomZituency Number 8, the Minister
of Health's constituency.

10.0n or about 4 July Mrs Veerapen directed that ahyars be carried out. The result
showed that of those originally interviewed 62@&pproximately 9 per cent had come
from Constituency Number 8, whereas of the 388 esgfal candidates 101,
approximately 26 per cent, lived in that constitternThe total number appointed and
percentage of successful candidates were far largbat constituency than in any other.
The discrepancy was such as to give rise to asteoyng suspicion that the marking
process had been flawed. There was not at that siagdirect evidence of improper
solicitation of votes or rewarding of electors, i Permanent Secretary states that she
formed the view that it was not possible to haveficence in the fairness and integrity
of the marking system or in the correctness ofbtlteome of the appointment process. In
paragraph 32 of her affidavit of 11 September 2008 Veerapen set out the concerns
which she felt at the time:



"l also considered the effect on public confidemcthe integrity of
recruitment to the Health Service. Given the inéecentroversy and the
heightened public mood of distrust, in my viewla time, it was
impossible to expect to preserve public confidendbe fairness of the
HCA selection process once the news of its disptaptate outcome was
confirmed by the Ministry and the figures publishBthaddressed, it
would be likely to lead to a very serious loss bl trust in the selection
procedures for the Health Service in general. Inview, for the reasons |
stated at paragraph 7 of my First Affidavit, ther@s a compelling public
interest in ensuring that the recruitments operhtethe Ministry were
transparently fair."

11.Mrs Veerapen states that it was these factors whather to consider terminating the
appointments offered by the letters of 30 June 2B8G&ough aware of the
disappointment and possible prejudice which thiddtcause, she considered that it
should be done quickly, before replies were reakfvem all the offerees and before
those who accepted started arriving for work, itheoto minimise the detriment they
might suffer. She also took into account the teraponature of the employment offered,
the fact that the disappointed offerees could @yain a renewed appointment process
and the problems to which delay could have givse.ri

12.0n 7 July she informed the Secretary to the CalaindtHead of the Civil Service of her
decision to terminate the appointments. On hisashe consulted the Solicitor-General
about the implementation of the decision. He adVvIser that the power to terminate
would have to be obtained from the Public Servioen@ission. She therefore made an
urgent request for such authority and received lejter dated 7 July 2005 formal
delegation to her as Responsible Officer of theiddiy, pursuant to section 89(2) of the
Constitution, of

"the power to remove from office any person appemnh pursuance of
the power of appointment, confirmation, promotiowl aransfer
previously delegated to you in respect of the gfddealth Care
Assistant (General) in your Ministry."

Letters dated 7 July were then dispatched to d@ls2&cessful candidates, stating that the
offer of employment "is being withdrawn".

13.The election having resulted in a change of govemtpthe new Minister of Health was
sworn in on 7 July and arrived at the Ministry'Sc&s on the morning of 8 July. The
Permanent Secretary briefed him on the actionstiwétie had taken. She states in
paragraph 38 of her affidavit of 11 September 2008:

"He approved the decision that | had reached. Hfiene he began to
supervise the arrangements to be made for thenation of the
appointments and withdrawal of the offers."



14. After receiving protests from some of the candigakédrs Veerapen sought further advice
from the Solicitor-General's Office on 11 July. @ceipt of their advice, she decided to
send a further letter to each candidate. Thosergettlated 13 July 2005 and signed on
behalf of the Permanent Secretary, read as follows:

"Please disregard the previous letter (MH/01/1/&fhhis Ministry dated 7
July, 2005.

2. | am directed to inform you that by virtue ofggraph 3 of the letter of
employment dated 30 June, 2005 and issued to y@ostyon 2 July,
2005, the employment offered to you was statedetorba purely
temporary month-to-month basis and liable to teatiam by one month's
notice on either side.

3. You are hereby informed that the employmentretf¢o you has been
terminated with effect from 8 July,2005, and tha¢ anonth salary in lieu
of notice of termination will be paid to you."

Each recipient subsequently was paid one montlasysa

15.0n 19 August 2005 the appellants, together witlelosiiccessful candidates, sought
leave to apply for judicial review of the Permang&etretary's decision contained in the
letters of 13 July 2005 to terminate their emplogm&he application was heard by the
Supreme Court (Pillay CJ and Caunhye J) on 21 leep2006 and leave was refused in
a written judgment given on 23 February 2006. Tinericheld that the applicants had not
shown an arguable case, since they were employadmmthly basis and the respondent
was legally justified in terminating it on paymeaitone month's salary in lieu of notice.
The Board gave the appellants special leave toa@grinst this decision, indicating
that if it held that leave should have been graittasuld proceed to consider the
substantive issues in the application for judiogaliew. The parties therefore argued the
substantive issues before the Board.

16. The appellants attacked the decision under reviea oumber of grounds, but the main
thrust was a challenge to the validity of the resjents’' case that the decision to
terminate the HCAs' employment was taken by thenBeent Secretary, as she averred.
They suggested that it was not in reality a denisiade by her, but a politically driven
decision on the part of the incoming governmentictvidistrusted the allegiance of those
appointed. It accordingly was not taken by the Reremt Secretary as the public officer
to whom the Public Service Commission had delegtteghower of termination. The
Minister was not a public officer within the meagiof sections 111 and 112 of the
Constitution and the power of termination could walidly be delegated to him. In
consequence, it was claimed, the exercise of tlegded power, having been carried out
in reality by the Minister, was invalid.

17.Their Lordships do not accept this submissionh&irtopinion the evidence satisfactorily
establishes that the decision was taken, as shg, dyeMrs Veerapen. They do not agree
that it was unlikely, as Mr Guthrie QC, counsel ioe appellants, suggested, that she
would take the decision herself in the interregrogtween governments. On the



contrary, the evidence establishes that she wahet®ublic Service Commission to
obtain a delegation of the power to terminate f@oantments, and must have been very
clearly conscious that the power and responsilititnake the decision rested upon her.
She informed the Secretary to the Cabinet of heniron, but this was an understandable
and natural course for her to take in a matteoafesimportance, which had attracted
considerable publicity. It does not mean that dheqa the responsibility for deciding
upon the Secretary to the Cabinet. Likewise, shainéd the approval of the incoming
Minister on the morning of 8 July and he lent hiport to the process of implementing
the decision. It does not follow that it was inlitgehis decision, even though he and his
party may have been strongly in agreement withdtiamay have afforded him material
which he could use as political capital. On thetcy, the evidence supports the
respondents’ case that the appointments were tatedithe day before he took up office.
Mr Guthrie placed some emphasis on the fact tharée¢he Supreme Court the
respondents did not make this case or mentionattters upon which they relied before
the Board. This is understandable, since at tlagesthey were relying wholly, if
mistakenly, on the argument that the matter wasobpeivate law and not subject to
judicial review.

18.The second major plank of the appellants' casetiedshe decision, if truly made by
Mrs Veerapen, was invalid as being irrational aiceeh in a procedurally unfair manner.
Mr Guthrie suggested in argument a number of stépsh the Permanent Secretary
could have taken when faced with the situation Wwitiad arisen by 7 July 2005. Proper
reasons could have been given to the disappoimtedidates and an explanation to the
general public, an inquiry could have been heldscertain whether the voting pattern
was skewed by the recruitment of the candidatesmstituency Number 8, or
representations from the candidates could have ts®eived and considered. The
appointments could have been left undisturbed tettine obvious need for HCAs in the
Health Service, or they could at least have be¢mpinold until the outcome of further
inquiry was known. In hindsight it is not difficuidb make such criticisms of the course
adopted and even without hindsight it is possiblednclude that the process of
terminating the appointments could have been hdrdifeerently and perhaps better. But
that does not necessarily mean that they wereanat The burden of establishing that a
decision was unreasonable in iWednesbury sense is notoriously heavy and their
Lordships do not consider that the appellants libseharged it. In their view the
decision was within the range of responses whikaaonable decision-maker might
have made in the circumstances. The situation redgipeedy action, as Mrs Veerapen
has demonstrated in her evidence, and it was oblyiampracticable to take some of the
steps suggested by the appellants. The indivicasdsccould not be investigated in a
short time and it was necessary both to termirtege@ppointments and to restore public
confidence in the integrity of the Ministry and &ppointing process. The Ministry did
not then have evidence which might have tendedtabésh culpable behaviour on the
part of any individual candidate, so it was noeaessary ingredient of a fair process to
give the candidates an opportunity to make reptatens before the appointments were
terminated. Their Lordships accordingly reject thesd of argument.



19.The appellants also argued that the terminationumésnful on the ground that it was
carried out in breach of the Public Service Commis&egulations, which applied to
their appointment and employment. They submittest, that the disciplinary process
laid down in Part IV of the Regulations was notetved. Their Lordships do not
consider that this Part applied to the case. Itnene of disciplining individual
candidates — on the contrary, the respondentsaliiave any evidence of wrongdoing
on their part and did not seek to attribute antheéon. Secondly, it was submitted in the
alternative that if this was not a case of disoigly action, it was not covered by the
Regulations and required instructions to be obthirem the Commission, in accordance
with the requirements of Regulation 51. It is conmease that Mrs Veerapen did not
obtain instructions from the Commission, but indteaught from it delegation of the
power of termination of appointments. The delegatimde pursuant to section 89(2) of
the Constitution was in their Lordships' view scient to entrust the power of
termination wholly to the Permanent Secretary. 8ag in command of the process and
S0 was not subject to the obligation in RegulaBario obtain instructions from the
Commission. This point must accordingly fail.

20.The final argument put forward on behalf of the élgmts was that the decision to
terminate their appointments deprived them of d@ifegte expectation that they would
be permitted to commence work as HCAs and obtamgportunity of a permanent post
with the Ministry. It appears questionable whettery can properly be said to have had
any such expectation, in view of the clear statdrreparagraph 3 of the appointment
letter of 30 June 2005 that the employment wastbable to termination by one month's
notice. But even if they could be said to have thedexpectation which they claim, it
would not in their Lordships' view be possible floem to establish a case.

21.The basis of the jurisdiction is abuse of power anfdirness to the citizen on the part of
a public authority: seR v North and East Devon Health Authority, ex parte Coughlan
[2001] OB 213251, para 82. On this basis it has been heldwwafactors tend to show
that there has not been an abuse of power. Onlkedather the claimant has relied on the
promise or representation, in particular whetheh&®thereby suffered any detriment, as
to which sedRk v Secretary of State for Education and Employment, ex parte Begbie
[1999] EWCA Civ 2100[2000] 1 WLR 11151130-1 andR (Bibi) v Newham London
Borough Council [2001] EWCA Civ 607[2002] 1 WLR 237 246, where the court
adopted at para 29 the statement in Cradyinistrative Law, 4™ ed, p 619 that
"detrimental reliance will normally be required'hd second is when the authority
changes its policy on sufficient public groundshire is an overriding public interest
behind its change of policy, it will not be an abud power:Coughlan, para 57. If it
could be said that the appellants had a legitiregpectation, and even if any of them
could show that he suffered sufficient detrimelné, fiatitude permissible to a public
authority faced with a change of circumstances @owutan that its action was not an
abuse of power and that the appellants are ndtezhtdo a remedy.

22.The appellants have accordingly failed to makeaosuifficient case for relief in their
claim for judicial review. The Board will dismiskdir appeal, though on different
grounds from those adopted by the Supreme Couthebasis that they should have



been given leave to apply for judicial review, that the application itself is not well
founded.



