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REPUBLIC OF ARMENIA
COURT OF CASSATION
RULING
‘BU/0077/11/12

IN THE NAME OF THE REPUBLIC OF ARMENIA

Republic of Armenia

Court of Criminal Appeals

Ruling on casé ‘Gu/0077/11/12
Presiding Judge M. Rehanyan

The Criminal Chamber of the RA Court of Cassatioer¢inafter referred to as the Criminal
Court),

presided by D. AVETISYAN

with associate judges: A. POGHOSYAN
H. ASATRYAN
S. AVETISYAN
Y. DANIELYAN
S. OHANYAN

and secretary M. Petrosyan

Seal

on February 15, 2013 in the city of Yerevan

upon considering at the public hearing the cassatiopeal by Susanna Antonyan, the legal
successor to the aggrieved party, filed againstralieg of the RA Court of Criminal Appeals
(hereinafter also referred to @surt of Appedlof August 31, 2012,



ESTABLISHED

1. Procedur al background of the case

1. On June 23, 2010, the Kentron Investigation Divisiof Yerevan City Investigation

Department of RA Police General Investigation Dépant instigated criminal proceedings
(CaseNe 13130610) under Article 130(2) of the RA Crimitadde, i.e. failure to implement or
improper implementation of professional duties bgdmal and support personnel which
through negligence caused the patient’s death.

The case proceedings were closed by the decree dmteary 22, 2011 of A. Poghosyan, senior
investigator at the Kentron Investigation DivisiohYerevan City Investigation Department of
RA Police General Investigation Department, duthéoabsence of element of crime.

On February 7, 2011, H. Badalyan, Prosecutor ofeYam City, ruled to reverse the senior
investigator A. Poghosyan’s decree of January @212n closing the criminal proceedings and
submitted the case for supplementary investigation.

2. Following supplementary investigation, the senimweistigator A. Poghosyan ruled on March
30, 2012 to dismiss the criminal case and notit@ate criminal prosecution against the sexual
pathologist A. Baghdasaryan as well as the medmaisonnel of the Sexopathologic
Rehabilitation City Center LLC, Vanadzor Hospitadr@plexNe 1, Vanadzor Infection Hospital

and Yerevan ‘Nork’ Infection Hospital, due to tHesance of element of crime in their actions.

S. Antonyan, the legal successor to the aggriewaty pappealed the above decree to the RA
Prosecutor General that was dismissed by ruling.dadalyan, Prosecutor of Yerevan City, of
April 25, 2012.

3. On May 4, 2012, S. Antonyan appealed to the Fistance Court of General Jurisdiction of
Kentron and Nork-Marash administrative districtsYdrevan (hereinafter also referred to as
first instance couitto reverse senior investigator A. Poghosyan'sekof March 30, 2012 on
dismissing the criminal case.

On June 27, 2012, the first instance court disndiste appeal of the legal successor S.
Antonyan.



4. Upon considering the appeal of the legal successdhe aggrieved party, the Court of
Appeal ruled on August 31, 2012 to dismiss the appad leave the ruling of the first instance
court dated June 27, 2012 legally effective.

5. S. Antonyan, the legal successor to the aggriewety,pappealed the ruling of the Court of
Appeal to the Court of Cassation. On December @42 2the latter ruled to consider the appeal.

The parties to the trial submitted no responséecappeal.

2. Essential factsfor consideration of the cassation appeal

6. On May 31, 2010, S. Antonyan reported to the RA&ainProsecutor’s Office that after her
son A. Antonyan underwent medical examination aadtient by Dr. A. Baghdasaryan at the
Sexopathologic Rehabilitation City Center LLC, kiste deteriorated rapidly, and he died on
April 5, 2010 éeecriminal case, volume 1, pp. 2-3).

Throughout the criminal investigation, S. Antonyapt arguing that her son had contracted the
disease of hepatitis B that caused his death irseaf his examination and treatment by Dr. A.
Baghdasaryansg€ecriminal case, volume 1, pp. 36-38, 41-42, 87 \@0ume 2, pp. 53, 60-61,
134-135, 144, 200-201, volume 3, pp. 25- 26, 5375476, 87-88).

7. The criminal case contains the enclosed recor@semhergency calls for A. Antonyan seized
from the Emergency Unit of the Vanadzi¥¢ 1 Hospital Complex CJSC. Accordingly, the
ambulance crew who arrived at A. Antonyan’s pladagaosed “stenocardia attack” and
rendered necessary medical addcriminal case, volume 1, pp. 228-231).

8. On July 6, 2010, the preliminary investigative rmge submitted a letter to the head of the
Sexopathologic Rehabilitation City Center LLC resfirgg to “... assign the competent staff to
make available to the investigative agency copiesllothe documents on the late Arman
Antonyan (patronymic Samvel) /born 1980 and registeat 4/13 Narekatsi, Vanadzor/ who
sought treatment at your Centeséécriminal case, volume 1, p. 59).

On July 8, 2010, the preliminary investigative agewas informed by letter that "(...) Arman
Antonyan (patronymic Samvel) was treated duringpeod between January 25 to February 19
of this year inclusive at the Sexopathologic Relitabibn City Center LLC with the diagnoses
below: excretory-toxic infertility, concomitant wplasmosis, recurrent urethritis and vesiculitis,



parenchymatous prostatitis. The medical history haasded over to the patientSegecriminal

case, volume 1, p. 60).

9. Dr. A. Baghdasaryan testified in course of the iprilary investigation that A. Antonyan
had undergone medical examination in November 20@Preceived a treatment course starting
from the mid-January 2010. Throughout the periodvab A. Antonyan took pills, received
intramuscular injections and massage every day ts-@ay basis. The intramuscular injections
were performed by the nurse Sonya Shahsuvaryann Ummnpleting the treatment, A.
Antonyan’s medical records were handed over to(secriminal case, volume 1, pp. 80-82).

Later, A. Baghdasaryan stated that A. Antonyandyaulied to their clinic with complaints of a
9-year primary infertility that he had been treafed many times in Yerevan, Vanadzor and
Georgia. The patient mentioned in his anamnesis dhang the months of September and
October 2009 he had received treatment at the Céorté-amily Planning and Sexual Health.
Dr. A. Baghdasaryan also mentioned that for persaifering with primary infertility for 9
years, extramarital relationships and thereforatragting hepatitis B through sexual contacts

cannot be ruled ouséecriminal case, volume 2, pp. 1-5).

10. The letter of the Chief of the Vanadzor division thie RA Police Lori marz (region)
department dated February 28, 2011 reads as follgwg | hereby report to the effect of the
data obtained through the measures under the @inpiroceedings that during his lifetime
Arman Antonyan (patronymic Samvel) (...) was notoined in any extramarital relationship.

The Vanadzor police division has never made recofds Antonyan.

A. Antonyan had no close friends and mostly intexdexclusively with his family members.
He had no predisposition to drug abuse and wasegtered as a drug addict at the Vanadzor

police division” €eecriminal case, volume 2, p. 133).

According to the note of March 22, 2011 from theydPsatric Medical Centre CJSC, A.

Anotnyan was not registered at the Narcologicati€liseecriminal case, volume 2, p. 141).

According to the letter of the Center for Familaihing and Sexual Health dated June 23, 2011,
A. Antonyan had neither applied to the center faatment, nor undergone any medical

examination geecriminal case, volume 2, p. 196).



The fact that A. Antonyan had neither received riilfy treatment at any other clinic, nor
abused drugs, nor been involved in any extramargtdtionships, was ascertained in the
testimonies of Antonyan's mother, wife, friends aedghbors feecriminal case, volume 1, pp.
84-85, 87-90; volume 2, pp. 173-184).

The laboratory blood test of A. Antonyan's wife, Iikolayeva, revealed that she had no viral
hepatitis §eecriminal case, volume 2, p. 38).

11. The decree of the preliminary investigative ageotyAugust 3, 2010 prescribed a forensic
committal examination assigned to the experts ef Rbrensic Examination Committee of the
RA Ministry of Health éee criminal case, volume 1, pp. 128-130). S. Antonyhd not
familiarize herself with the decree on the forerestamination.

According to the expert opinion following the fosem committal examination, A. Antonyan’s
death was caused by acute liver failure resultedh fthe fulminant viral hepatitis B (fulminant
malignant form), with focal necrosis of liver cell¥he viral hepatitis B is transmitted
parenterally; it is transmitted by blood and sexxmitacts. The incubation (latent) period lasts
from 1.5 to 6 months, and the acute course of tBeade, with hepatic coma, might have
developed since the very day of the clinical matéon of the disease. As provided by the
records of emergency calls, the clinical pictureéh&f disease was manifested 4 or 5 days before
Antonyan’s deathgeecriminal case, volume 1, pp. 240-257).

On December 14, the preliminary investigative agesent a copy of the forensic expert opinion
above to S. Antonyarséecriminal case, volume 2, p. 26).

12. The decree of the preliminary investigative agen€yuly 13, 2011, prescribed another
forensic committal examination assigned to the espef the Republican Scientific-Practical
Center of Forensic Medicine of the RA Molegcriminal case, volume 2, pp. 219/1-219/5).

Again, S. Antonyan did not become familiar with thecree on the reexamination.

According to the expert opinioke ‘127/2Q’ of December 29, 2011 resulting from the forensic
committal reexamination, A. Antonyan's death wagsed by acute liver failure and hepatic
encephalopathy developed as a consequence of lthendnt (fulminant and malignant) viral
hepatitis B. The experts noted that the possibidftgontracting a contagious disease, including
hepatitis B, in course of practical medical measwauld not be excluded. Usually hepafiiss
transmitted parenterally (by blood) and sexualtytHis case, it is impossible to state when A.



Antonyan might have contracted the disease, aanitdate back to around 1.5 to 6 months, i.e.
the latent period of the disease. While the treatrbg A. Baghdasaryan did not call for a blood
test, it would be advisable to assign a blood testletect hepatitis B and to determine the
functional state of the liver before prescribingevant remedies, especially those with
hepatotoxic effect, such as the antibiotic Rifarmp{seecriminal case, volume 3, pp. 42-47).

On January 10, 2012, the preliminary investigatagency sent a copy of the forensic

reexamination expert opinion above to S. Antonyse¢riminal case, volume 3, p. 49).

13. On February 24, 2011, the preliminary investigatigency sent a letter to the RA Ministry
of Health which read as follows: "(...) To ensule timpartiality and completeness of the
criminal proceedings, we hereby request to asdign dompetent staff to check and make
available as soon as possible whether there areasgs of fulminant hepatit®® registered in
the RA within the past 3 years, and if yes, makailable the biographical data of such patients
and the medical facilities that treated each ofrthe

If possible, also make available the data on thepis died from this disease and the relevant
medical facilities.

Please, also clarify the procedure for storing lee®ping medical records at the medical facilities
of the Republic of Armenia and whether the attegdiloctor is competent to hand over the
medical record to the patient upon completing leistheatment course rather than to store it in
the archive of the facility, and if yes, pleasecfyesuch cases"sgeecriminal case, volume 2, p.
131).

The reply to the above-mentioned letter of theiprelary investigative agency is missing from
the case materials.

14. On February 20, 2012, the preliminary investigagency submitted another similar letter
to the Ministry of Healthgeecriminal case, volume 3, p. 126).

On March 12, 2012, the Chief of Staff of the Minysbf Health stated in his reply to the letter
above: "(...) The Sexopathologic RehabilitationyQ@enter LLC provides medical care and
services (...) under the license K-XX-000837. Tlenpany functions in compliance with its
own charter.



We also state hereby that only general cases af h@patitis B are reported to the Ministry of
Health through administrative statistical reporttiile cases of fulminant viral hepatitis B are
not reported separately.

Therefore, complete information on the issue almalls for some extra data to be collected.

We will further inform you on the findings'$€ecriminal case, volume 3, p. 136).

15. On February 22, 2012, S. Antonyan applied toctimainal preliminary investigative agency
to recognize her as the legal successor to thdesggr party under the investigation into the
death or her sorséecriminal case, volume 3, p. 124).

On March 5, 2012, the preliminary investigative mgesent a letter to S. Antonyan that read as
follows: "In response to your application of Febsu@2, 2012, we hereby state that (...) the
investigation into the criminal case No. 1313061tha Kentron Investigation Division has not
established the evidence of crime, i.e. that trettdef A. Antonyan was caused due to an act
prohibited by the Criminal Code, and therefore, gannot be recognized as his legal successor,
since a close relative can be recognized as a $egakssor to the person if the latter died or lost
his/her ability to express his/her own will only @ensequence of a crimeseggcriminal case,
volume 3, p. 134).

16. On March 15, 2012, the head of the Kentron Invasibg Division of Yerevan City
Investigation Department of RA Police General Inigegion Department gave a written
assignment to investigator A. Poghosyan "to reami@usanna Antonyan, the mother of late
Arman Antonyan, as the legal successor to the egeqdi party under the criminal case No.
13130610 and clarify her rights and duties as pitesd under Article 59 of the RA Code of
Criminal Procedure"gegecriminal case, volume 3, p. 137).

On the same day, the preliminary investigative agetecided to recognize S. Antonyan as the
legal successor to the aggrieved party. S. Antorgrame familiar with the decree on March

22, 2012 ¢eecriminal case, volume 3, p. 138).

3. Grounds, rationale and claim of the cassation appeal

The cassation appeal is considered on the grourtisationale below.



17. According to the plaintiff, the Court of Appeallated the requirements under Article 2 of
the European Convention for the Protection of HurRaghts and Fundamental Freedoms as
well as Article 17, Article 41 and Article 278 dfe RA Criminal Procedure Code.

Particularly, the plaintiff mentioned that in acdance with the obligation to carry out an
effective investigation under the right to life amshrined in Article 2 of the European
Convention for the Protection of Human Rights anddamental Freedoms, the state is obliged
to provide a convincing explanation for the circtanges that caused the death of a person who
enters a medical facility and subsequently cordraaleadly disease (infection) he/she had never
suffered before.

The plaintiff argued that the treatment at the $axiaologic Rehabilitation City Center LLC led
to rapid deterioration of A. Antonyan’s health aolfimately to his death. Meanwhile, the
preliminary investigation did not reject the hypedis that A. Antonyan might have contracted
the disease that caused his death in the courdesafreatment at the company mentioned.
Furthermore, the preliminary investigation failedduestion the withesses who might provide
information on matters of intrinsic importance foe resolution of the case, as well as to provide
face-to-face confrontations and take measuresatifych number of issues. Considering this, the
investigation into the death of A. Antonyan canbetviewed as effective.

18. The plaintiff also noted that the Court of Appeghared the fact that the preliminary
investigative agency had violated the requiremeaftarticle 19 of the RA Constitution and
Article 80 of the RA Code of Criminal Procedure.

According to the plaintiff, the investigation intbe death of A. Antonyan was not available to
his family. In this regard, the plaintiff noted thzack in 2011, an application was submitted to
the Prosecutor’'s Office to recognize S. Antonyaradsgal successor. On September 19 2011,
the senior Public Prosecutor of the Prosecutor'sic®f of Kentron and Nork-Marash
administrative districts dismissed the said applca On February 22, 2012, a similar
application was filed with the preliminary invesittye agency and was rejected, too.
Consequently, S. Antonyan was unable to be invoiwethe preliminary investigation, make
motions, attend examinations and ask questionxperts. S. Antonyan was recognized as a

legal successor to the aggrieved party a few daf@é closing the criminal proceedings.

19. In view of the aforesaid, the plaintiff asked toweese the ruling of the Court of Appeal of
August 31, 2012 and send the case for a reinvéisiiga



4. Reasoning and conclusion of the Court of Cassation

20. The Court of Cassation states that revising theutdesl judicial act aims to exercise the
constitutional function of ensuring the uniform &apgtion of the law. The Court of Cassation
finds that there is a problem in terms of ensuthmyuniform application of the law with respect
to involving the aggrieved party (the legal sucoes® the aggrieved party) in criminal
proceedings and the duties of the investigativenageto conduct an effective official
examination of the suspicious death circumstantherefore, the Court deems it necessary to
express legal positions that might become guidsliioe the right development of the judicial
practice regarding such cases.

I. Accessto the case investigation for the family of the aggrieved party

21. The first legal question before the Court of Caesatonsists in whether the family of the
aggrieved party had access to the investigatiantiveé death of A. Antonyan.

22. According to Article 3 of the RA Constitution, "tHeuman being, his/her dignity and the

fundamental human rights and freedoms are an utivelue.

The state shall ensure the protection of fundanéntaan and civil rights in conformity with

the principles and norms of the international law.

The state shall be limited by fundamental humanawitrights as a directly applicable right”.

According to Article 18 of the RA Constitution, "enyone shall be entitled to effective legal
remedies to protect his/her rights and freedomarbgtidicial as well as other public bodies.

Everyone shall have a right to protect his/hertegind freedoms by any means not prohibited
by the law (...)."

According to Article 19 of the RA Constitution, @yene shall have a right to restore his/her
violated rights “(...) in a fair public hearing wsrthe equal protection of the law and fulfillinky a
the demands of justice”.



Under Article 2(1)(1) of the Criminal Procedure @oaf the RA, criminal proceedings aim "to
provide protection of individuals, the society dhd state from crime".

Under Article 58 of the Code,

“1. The person shall be recognized as the aggripaty if he/she directly suffers a moral,
physical or property damage through a deed pradiity the Criminal Code (...).

2. The decision to recognize a person as the aggriparty is made by the investigative agency,
investigator, public prosecutor or the court athes request.”

Under Article 80 of the Code,

“1. The successor of the aggrieved party shallde®gnized one of his/her close relatives who
has expressed a wish to perform during the crimprateedings the duties of the aggrieved
party who has lost his/her ability to express canssty his/her will.

2. The decision to recognize a close relative efdfgrieved party as his/her successor shall be
made by the investigative authority, investigaparblic prosecutor or the court at the request of
the relative (...).

4. The successor to the aggrieved party shallnagviad in criminal proceedings on behalf of the
aggrieved party and have his/her rights and obtigat(...)."

The above provisions defining the restoration eftolated rights of crime victims as a positive
obligation of the state are hinged on the requirgmset out in a number of international legal
instruments.

23. One of the international legal instruments refeteth the previous paragraph is the Council
of Europe Committee of Ministers Recommendation (8511 of 1985 on The Position of the
Victim in the Framework of Criminal Law and ProceeluThe preamble of the Recommendation
clearly specifies that it was adopted considerirag the objectives of the criminal justice system
have traditionally been expressed in terms whidgmaily concern the relationship between the
state and the offender, and consequently the aperaf this system has sometimes tended to
add rather than to diminish the problems of theimic whereas a fundamental function of
criminal justice shall be to meet the needs arghfeguard the interests of the victim.



Based on the above and the fact that it is neces$sastrengthen the victim's confidence in the
criminal justice system, the Committee of Ministefghe Council of Europe recommended the
governments of member states to review their latid and practice in order to increase the

role of the victim in a number of aspects of thenanal justice system.

The obligation of the states to take measures tet i needs and safeguard the interests of
victims within the criminal justice system is algescribed in the United Nations Resolution N
40/34 on Declaration of Basic Principles of JusfmeVictims of Crime and Abuse of Power.
Accordingly, Para 4 lays down that victims or criare entitled to access to the mechanisms of
justice and to prompt redress, as provided fordtjonal legislation, for the harm that they have
suffered. Under Para 6 of the Resolution, the nesipeness of judicial and administrative
processes to the needs of victims should be faigtit inter alia, by:

(&) Informing victims of their role and the scofieing and progress of the proceedings and of
the disposition of their cases;

(b) Allowing the views and concerns of victimskie presented and considered at appropriate
stages of the proceedings where their personakstieare affected;

(c) Providing proper assistance to victims thraughhe legal process (...);

(.)

(e) Avoiding unnecessary delay in the dispositancases and the execution of orders or

decrees granting awards to victims.

The European Convention on the Compensation ofrigcof Violent Crimes also highlights the

issue of restoring the rights of crime victims.

24. The European Court of Human Rights has also toucipes the obligation of the state to
ensure protection of the victim's rights. In par#, according to the ruling odankovic v.

Croatia, the physical and moral integrity of an individualcovered by the concept of private
life. Under Article 8 of the European Conventiorr fine Protection of Human Rights and
Fundamental Freedoms, the states undertake tocpribie physical and moral integrity of a



person from any interference from others. To timd they should approve and apply adequate

legal protection mechanism against interferencesivhte persons.

While the Croatian legislation on criminal proceglyrovides for a number of mechanisms to
protect the victim's rights, including the right aot as a subsidiary prosecutor, the European
Court of Human Rights found that the state faileadomply with its positive obligation since,
inter alia, the victim was not given a real chatwstart criminal proceedings against the person
who infringed upon his/her rightssge Jankovic v. Croatia Judgment of 5 March 2009,
Application No. 38478/05, Paras 25, 45, 57).

25. Guided by the legal provisions and approaches in?22-24 of the above ruling, the Court
of Cassation states that criminal procedure aim®nly to reveal the crime and bring the guilty
person to criminal responsibility, but also to eresprotection of the rights and legal interests of
crime victims. In other words, protection of thghis and legal interests of victims ranges

among the most critical issues of criminal procedur

The concept of “victim" as a legal category, hathdegal and procedural features. As a legal
concept, it reflects the objective fact of causimgnediate damage to a natural or legal person.
In its procedural sense, it defines the procedadecanditions for the crime victim to become a
party to criminal proceedings by acquiring certgirocedural rights and obligations. The
criminal procedural law also provides for the ing# of victim's legal successor as an
independent form to protect the rights and intereétthe victim if the latter died or lost his/her
ability to express his/her own will. To establiggal succession, a close relative of the victim

must express his/her wish to protect his/her rights assume his/her responsibilities.

26. The Court of Cassation states that redressing héuth,disclosure and accurate legal
assessment of the circumstances of the actiomtinfli damages, conviction and imposing a fair
sentence on the offender fall within the victimegjitimate interests. Therefore, the participation
of the victim/aggrieved party (legal successori® aggrieved party) in criminal proceedings is
both an essential prerequisite to ensure the proteof the rights and legitimate interests of the
latter, and contributes to the thorough, comprelerand impartial examination of the factual
background of the case. It is impossible to exerpi®cedural rights and obligations in criminal
proceedings without being a participant to thel,taad the effective participation crime victim
can be ensured only after the investigative agetenydes to identify him/her as an aggrieved

party.



The comparative analysis of the procedure for reiigg a person as the aggrieved party under
criminal proceedings suggests that the legislaivhority considered a necessary condition for
passing such a procedural act the establishedregder allegation that the person in question
suffered moral, physical or property damages insegnence of a crime. However, this cannot
have the interpretation below: for a person to é@eognized as a victim/aggrieved party, it is

necessary to prove all elements of crime or cobabiaustive evidence on damages.

27. Thus, Article 182(1) of the RA Criminal Procedur®@de stipulates that under available
reasons and grounds for criminal proceedings, theliQ prosecutor, investigator and the
investigative agency shall decide to initiate cnali proceedings. For the purposes of this
Article, grounds for criminal proceedings cover thaa in support of the elements of crime. In
other words, to start criminal proceedings, the perant official must consider the collected
data sufficient to deem the fact of a crime (obyectaspect of criminal element and object)
established. And if the victim of the alleged cricemes up at the stage of instigating criminal
proceedings, the investigating agency is obligadéognize the latter as the aggrieved party and
involve him/her in the investigation. Likewise, titis stage, the investigating agency must
recognize as a legal successor a close relatividgyf express such a wish) of the victim who

died or lost his/her ability to express his/hed.wil

The aforesaid position of the Court of Cassaticso alerives from the strict requirement in
Article 182(3) of the RA Criminal Procedure Cod#:&ny crime victim is identified at the time

of initiating criminal proceedings, the person{s)yuestion shall be recognized as the aggrieved
party, along with initiating the case (...)". Theo@t of Cassation believes that only this
interpretation and application of the criminal pgrdare mechanisms can provide the victim
(victim’s legal successor) with the possibility actually enjoy the rights as prescribed under
Article 59 of the RA Criminal Procedure Code anteetively resolve the criminal procedure
issue of ensuring the protection of the rights kegal interests of crime victims.

28. Turning to the factual background of this case, @oairt of Cassation states that criminal
proceedings on the death of A. Antonyan were it@tlaon June 23, 2010 under Article 130(2) of
the RA Criminal Code, i.e. failure to implement iamproper implementation of professional

duties by medical and support personnel which thinonegligence caused the patient’'s death
(seePara. 1 of this Ruling).



The plaintiff argues that back in 2011, she appliedthe prosecutor supervising the case
proceedings to recognize her as the legal succésdbe victim. However, on September 19,
2011, her application was rejecteg¢Para 18 above).

Criminal case materials suggest that on February2@22, S. Antonyan again applied to the
investigative agency to recognize her as the legaesentative to the aggrieved party under the
preliminary investigation of her son's death.

On March 5, 2012, the investigator dismissed hepliegtion on the grounds that the
investigation into the criminal case did not egsibthe evidence of crime, i.e. that the death of
A. Antonyan was caused due to an act prohibitedhgy Criminal Code, and therefore, S.
Antonyan could not be recognized as a victim’s lsgacessorgeePara 15 above).

It was only upon the written assignment of the He&dhe Investigation Department of 15

March 2012 that the preliminary investigative agedecided to recognize S. Antonyan as a
legal successor to the victim. S. Antonyan becaaneilfar with the decree on March 22, 2012
(seePara 16 above).

On March 30, 2012, the criminal case was dismisiexito the absence of elements of crime
(seePara 2 above).

29. Upon assessing the factual background quoted ifPéra. above in view of the analysis in
Paras 25-27 of this Ruling, the Court of Cassastates hereby that by not recognizing S.
Antonyan as the legal successor to the aggrievety pader the criminal proceedings on her
son’s death, the preliminary investigative agencprbportionately restricted her rights and
legal interests. S. Antonyan was deprived of thesjiwlity to actually enjoy her procedural
rights.

As for the decree of the preliminary investigatagency of March 15, 2012 to recognize S.
Antonyan as the legal successor to the aggrieveg, ghe Court of Cassation finds that it was
essentially quite formal, since A. Antonyan becdamiliar with the decree on March 22, 2012
when the investigation into the case was actuaipmeted, and a few days later, on March 30,
2012 the criminal case was closed.

Based on the aforementioned, the Court of Cassatates that A. Antonyan's family had no
access to the investigation into his death.



. Efficiency of investigation into A. Antonyamisath

30. The next legal question under this case raisedrbdfe Court of Cassation is whether an

efficient criminal and procedural investigationdrihe death of A. Antonyan was conducted.

31. According to Article 15 of the Constitution, “Evenye shall have a right to life (...)."

Under Article 2(1) of the European Convention ftwe tProtection of Human Rights and
Fundamental Freedoms, "Everyone's right to lifdl sfeaprotected by law (...)."

According to the case law of the European CourHaman Rights, various Articles of the
European Convention for Protection of Human Rigatel Fundamental Freedoms set out
procedural obligations to make sure that the rigiishrined in the Convention are practical and
effective, rather than theoretical and abstraa Bev. the United Kingdorjudgment of July 8,
1987, No. 9840/82, Para 68..C. v. Bulgariajudgment of December 4, 2003, Application No.
39272/98, Paras 148-153 a@yprus v. Turkeyudgment of May 10, 2001, Application No
25781/94, Para 147).

Considering the fundamental nature of these rigtite, European Court of Human Rights
interpreted Article 2 and Article 3 of the Europgaanvention for Protection of Human Rights
and Fundamental Freedoms as legal regulationsrgyegra procedural obligation to carry out
an effective investigation into the alleged viatat of the substantive norms of such provisions
(seeMcCann and Others v. United Kingdgadgment of September 27, 1995, Application No
18984/91, Para. 157-16&yrgi v. Turkeyjudgment of July 28, 1998, Application No 23818/94
Para 82 andAssenov and Others v. Bulgagadgment of October 28, 1998, Application No
24760/94, Para. 101-106).

Article 2(1) of the European Convention for Protectof Human Rights and Fundamental
Freedoms obliges the States not only to refraimfiotentional and illegal infringement of the
right to life, but also to take relevant measupesdcure the right to life to everyone within their
jurisdiction {nter alia see Osman v. the United Kingdopjudgment of October 28, 1998,

ApplicationNe 87/1997/871/1083, Para. 115).

Securing the right to life under Article 2(1) oktEuropean Convention for Protection of Human
Rights and Fundamental Freedoms indirectly requines the state to carries out an official



impartial investigation into the death of a persBach obligation arises in all cases, i.e. murder
or suspicious circumstances of death, no matterthvehethe offenders are individuals,
governmental agencies or unidentified persons Kaemhova and Others v. Bulgaripudgment

of July 6, 2005, applicationg 43577/98 and 43579/98, Para. 110).

To be considered effective, the investigation shadlke it possible to compare the evidence
obtained throughout the investigation and to braffgnders to responsibility. To detect the
crime, the authorities must take reasonable messavailable, i.e. questioning the witness,
forensic examination and autopsy that will makeassible to reveal the real and complete
picture of injuries and ultimately the cause oftdgaeeTanrikulu v. Turkeyudgment of July 8,
1999, Application No. 23763/94, Para. 109 &id v. Turkeyjudgment of December 14, 2000,
Application No. 22676/93, Para. 89). The expernapi of the investigation shall be based on
the comprehensive, objective and impartial analgéithe factual background of the case. The
measures to be taken during the investigation stwillprovide an absolute right to accuse or
convict a person, and failure to detect the pevglom committed any breach or offence in course
of the investigation is deemed as a violation @ thquirement to secure efficiency (desat
Bayram v. Turkeyjudgment of May 26, 2009, Application No. 75535/(Rara. 47 and
Ramsahai and Others v. the Netherlarjddgment of May 15, 2007; Application No. 5239,/9
Para. 321).

The investigation is considered effective if cortgdcby agencies impartial and independent
both by law and in practice. Accordingly, such ages must be independent both in their
hierarchy and practical operation (sBamsahai and Others v. the Netherlangglgment of
May 15, 2007, Para. 325, 333-348¢avuzzo-Hager and Others v. Switzerlgndgment of
February 7, 2006, Applicatiake 41773/98, Para. 78, 80-86). The responsible agemaust also
provide the members of the society with relevaribrimation on the investigation and its
findings, ensure public confidence in the rule afvland exclude any tolerant attitudes to
criminal acts or criminal acts or associationsaAy rate, crime victims must be involved in the
investigation to secure their legal interests (Ge#ec v. Turkeyjudgment of July 27, 1998,
ApplicationNe 54/1997/838/1044, Para 82).

32. As for the factual background of this case, the rI€Cofi Cassation hereby states that in
November 2009, A. Antonyan applied with infertiligomplaints to sexual pathologist A.
Baghdasaryan and underwent relevant medical exdiomsaat the Sexology Rehabilitation
Center LLC. Starting from mid-January 2010, A. Amtan received a course of treatment
prescribed by Dr. A. Baghdasaryan after which tasesdeteriorated rapidly in late March 2010



and he was admitted to Vanadzor Hospital Comptek, then transferred to Vanadzor Infection
Hospital where he was diagnosed with viral hematii On April 1, 2010, A. Antonyan,
unconscious and in coma, was transferred to ‘Narféction Hospital in Yerevan, where he
died without regaining consciousness on April 5120

A. Antonyan’s mother, S. Antonyan, reiterated a Hyencies responsible for the preliminary
criminal investigation and its legal supervisiomttiher son had contracted the disease causing
his death in course of his examination and treatrogr. A. Baghdasaryars¢ePara 6 above).
This statement by the legal successor to the aggtigarty is not explicitly baseless and
suggests that in order to assess the efficientlgeninvestigation into the death of A. Antonyan,

it is necessary first of all to find out whethee thgency responsible for pre-trial proceedings had
denied the plaintiff's statement based on a cormgreive, objective and impartial analysis of the
factual data of the case.

33. Based on the analysis of the investigative actemd factual data collected thereby under
this case, the Court of Cassation states as follows

a) The investigating agency failed to take immediavestigative actions, particularly it failed to
seize from the Sexopathologic Rehabilitation Cign@r LLC documents on A. Antonyan and
other items of essential significance for the c@sedical records, research findings, medical
instruments, etc.). Instead, the preliminary inigedive agency applied to the administration of
the Sexopathologic Rehabilitation City Center LLE provide the investigation with all
available documents on A. Anotnyan. In respons¢héoletter, the company's administration
stated that the medical history was handed ovéndgatientfeePara 8 above). This being so,
in course of the following stages of investigati@n, Antonyan’s medical records were never
found.

b) The pre-trial investigative agency failed to ed#ttthe scope and diagnoses of the persons
treated at the Sexopathologic Rehabilitation Cignter LLC at the same time as A. Antonyan.

c) While the preliminary investigative agency hadng information that nurse S. Shahsuvaryan
personally controlled the treatment prescribed by A BaghdasaryarséePara 9 above), the

agency had never questioned her.

The Court of Cassation hereby finds that if theestigative agency took actions under the (a),
(b) and (c) subparagraphs above, it would be abldind out whether A. Antonyan had



contracted the disease that caused his death befodriring his medical examination and
treatment at the Sexopathologic Rehabilitation Cignter LLC.

34. The Court of Cassation concludes that the invetstig@agencies, in violation of the legal and
procedural requirements, did not allow tHerd-interestedthird party, S. Antonyan, to be
involved in the forensic examination to reveal taises of her son’s death. The preliminary
investigative agency sent to S. Antonyan only ttaldished evidence, i.e. ex post facto findings
on the cause of the deageéParas 11-12 above). The fact that the plaintiff waisinvolved in
the above-mentioned investigative actions critfoalthe investigation and resolution of the case
hindered the exercise of her rights and limited pussibility for her involvement in the
investigation and thereby cast doubt on the finglioigthe investigative actions.

However, none of the forensic expert opinions witthis case excludes the plaintiff's statement
to the effect that her son contracted hepaitduring his medical examination and treatment at
the Sexopathologic Rehabilitation City Center LIAZcordingly, the death of A. Antonyan was
caused by acute liver failure and hepatic encepladihy developed as a consequence of the
fulminant (fulminant and malignant) viral hepatiBs HepatitisB is transmitted parenterally (by

blood) and sexually.

The experts did not exclude the possibility of cacting a contagious disease, including
hepatitis B, in course of practical medical measward stressed that A. Antonyan might have
contracted the disease from about 1.5 to 6 morgfsrd the first manifestation of the disease;
this also coincides with the period when A. Antomyanderwent medical examination and
subsequently received treatment at the SexopatitcoRghabilitation City Center LLC. The
experts also pointed out that while the treatmgm\bBaghdasaryan did not call for a blood test,
it would be advisable to assign a blood test tedsetepatitis B and to determine the functional
state of the liver before prescribing relevant rdieg, especially those with hepatotoxic effect,
such as the antibiotic Rifampicin (see Para 11-12).

35. The Court of Cassation also states that Dr. A Bagayan had testified that before turning
to him, A. Antonyan received treatment for infétyilin other medical institutions many times. A
Baghdasaryan also did not exclude the possibhigy A. Antonyan might have been involved in
extramarital relationshipsé¢ePara 9 above). Meanwhile, the victim’s mother aiifé testified
that A. Antonyan had not received any treatmeranp other medical institution. A. Antonyan’s
wife, G. Nikolayeva testified that since they haal ¢hild and received treatment, the doctors



advised them to refrain from sex till they were gdetely cured. The laboratory blood test
showed that G. Nikolayeva suffered no viral hegafgee Para 10 above).

The investigative agency took a number of meastaréimd out whether A. Antonyan had been
involved in extramarital relationships or abusedigdr or received treatment (including for
infertility) at any other medical institution. Adluch measures provided negative answers, and the
investigation revealed no factual data that mighggest that A. Antonyan had contracted
hepatitisB either through sex, or abusing drugs or in coofsteatment at any other medical
institution eePara 10 above).

36. The Court of Cassation as well states that backFeoruary 24, 2011, the preliminary
investigative agency submitted a letter to the Rlisry of Health requesting information on
whether there were any cases of fulminant hepaitiegistered in the RA within the past 3
years, and if yes, asked to make available theréyptgcal data of such patients and the medical
facilities that treated each of them. The Ministrgs also required to clarify the procedure for
storing and keeping medical records at the medamilities of the Republic of Armenia and
whether the attending doctor was competent to loaed the medical record to the patient upon
completing his/her treatment course rather thastdee it in the archive of the facilitgdePara

10 above).

The above letter essential for the resolution ef ¢hse remained unanswered. A year later, on
February 20, 2012, the preliminary investigativeragy submitted another similar letter to the
RA Ministry of Health and received a reply on Marbh, 2012 stating that the Sexopathologic
Rehabilitation City Center LLC functions in compi@e with its own charter. The letter also
informed that only general cases of viral hepattisvere reported to the Ministry of Health
through administrative statistical reports, whileses of fulminant viral hepatitis B were not
reported. Therefore, complete information on tleuésabove called for some extra data to be
collected, and the Ministry would further inform tive findings $¢eePara 14 above).

Afterwards, the preliminary investigative agencyokono measures to clarify the above-
mentioned 2 questions significant for the impaiiti@estigation of the case. Particularly it failed
to seek exhaustive answer to the question abouprtbeedure for storing and keeping medical
records at the medical facilities of the RA andef@ito require and obtain data on the registered
cases of viral hepatitB - general or fulminant. On March 30, 2012, a feayslafter receiving
the above letter of the RA Ministry of Health, teesse was closed.



37. According to the family members of the aggrievedtypaon March 27, 2010 as A.
Antonyan’s condition deteriorated rapidly, and e high temperature and was unable to move,
they called the ambulance in Vanadzor. Upon arrithe ambulance crew examined A.
Antonyan and said that there was no need to warlyeawas merely experiencing symptoms of
the flu. On March 30, 2010, A. Antonyan’s healthedmrated further, and the family called the
ambulance again. The ambulance crew reiteratedhthdtad the flu. On March 31, 2010, the
ambulance crew saw that A. Antonyan’s condition wegsidly deteriorating and took him to
hospital.

The records of the emergency calls for A. Antonymized by the investigation from the
Emergency Unit of the Vanadzde 1 Hospital Complex CJSC also provide that the dariue
crew was called to the A. Antonyan’s place, diagmb$stenocardia attack” and rendered
necessary medical aid (see Para 7 above).

The Court of Cassation confirms that the pre-irigkstigative agency gave no legal assessment
as to the failures within the professional dutiéshe ambulance crew that rendered emergency
aid to A. Antonyan.

38. Along with the aforesaid, the Court of Cassatiatest that in its decree to close the criminal
proceedings and stop the criminal prosecution upien supplementary investigation, the
investigative agency failed to specify the scopepefsons who were not liable to criminal
prosecution due to no element of crime in theifomst Particularly, the wording below in the
decree to close the criminal proceedings and stepctiminal prosecution “not to initiate
criminal prosecution against the medical persomidghe Sexopathologic Rehabilitation City
Center LLC, Vanadzor Hospital Complax 1, Vanadzor Infection Hospital and Yerevan ‘Nork’
Infection Hospital” éeePara 2 above) suggests that the investigativecggsettled the issue of
the criminal responsibility of the entire personoéthe 4 institutions above, in violation of the
principle of personal responsibility as set foritArticle 8 of the RA Criminal Code.

39. By applying the positions of the European Courtthiman Rights on the procedural
component of the right to life quoted in Article above in respect of the factual background
quoted and analyzed in Paras. 32-38 above, thet@bu€assation finds that no effective
criminal and procedural investigation was condudatéal the death of A. Antonyan.

40. Based on the analysis in Paras. 21-39 above, thet ©b Cassation hereby states that in
course of the investigation, the lower courts, ight of the violations by the pre-trial



investigative agency as outlined under Para 2938ndf this Ruling, failed to assess the decree
of the senior investigator A. Poghosyan dated M&@h2012 to close the criminal proceedings
and not initiate criminal prosecution. This givesunds to the Court of Cassation to reverse the
judicial acts of the lower courts and send the ¢tagke court of first instance for reinvestigation
in compliance with Article 397, Article 398 and Afe 406 of the RA Criminal Procedure Code.

Based on the aforesaid as well as Article 92 ofGbestitution of the Republic of Armenia and
Articles 403-406, 419 and 422-424 of the Criminedd@dure Code of the Republic of Armenia,

the Court of Cassation

RULED

1. To uphold the appeal; to reverse the ruling ofRhist Instance Court of General Jurisdiction
of Kentron and Nork-Marash administrative districfsYerevan dated June 27, 2012 and the
ruling of the RA Court of Criminal Appeals of Augu3l, 2012 on leaving it legally effective,
and send the case to the First Instance Court oefaé Jurisdiction of Kentron and Nork-

Marash administrative districts of Yerevan for xestigation;

2. The ruling shall be effective upon publicationdiimnd not subject to further appeal.

Presiding Judge: D. Avetisyan /signature/
Judges: A. Poghosyan /signature/
H. Asatryar/signature/
S. Avetisyarsignature/
Y. Danielyarsignature/
S. Ohanyan /signature/
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