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M. XXXVI - Monteserin, Marcelino vs. the National State — Ministry of Health and
Social Action - National Advisory Commission for he Integration of Disabled People
- National Service of Rehabilitation and Promotionof the Disabled People — National
Supreme Court of Justice - 16/10/2001

On page 13/15, Marcelio Orlando Monteserin, on Wesfehis son Nahuel Santiago, filed
an action ofamparo against the National State, with the aim of emguthe compliance of
the provision included in articles 3, paragrapd 2nd related articles in law 24.901 and 23
of the Convention on the Rights of the Child, im®d in the National Constitution, and
ordering the registration of the child to the cepending health insurance in order to
receive the benefits provided by the current lagjish.

According to Mr. Monteserin, in 1993 he adopted tifeld, who suffers from brain
paralysis with psychomotor impediments and mentthrdation, and currently his
economic situation is extremely difficult, due tetfact that he is unemployed and his wife
iIs a homemaker.

From the moment law 24.901 was passed, he stdmegroceedings before municipal,
provincial and national authorities in order torgaccess to its benefits, without receiving a
positive answer, and, in view of such conditioreswas forced to resort to justice to claim
what legitimate right belong to his son, as hisltheand integrity can no longer stand
delays.

He supported his presentation on the provisionghef abovementioned law and its

regulatory decree (1193/98), which, in his opinibald the National State accountable for
the provision of services stated in law 22.431igabled people who are outside the health
insurance system when they or the people in chafrgeem cannot afford such insurance.

On page 119/120, the Federal Chamber of Appeals fRosario (Room B, Civil
Chamber), ratified the ruling of the previous stagkich accepted the action aifmparo
and ordered the National Service of Rehabilitarod Promotion of the Disabled People to
provide the comprehensive care provided by law @4.8nd decree 1193/98, not only
regarding the basic benefits listed therein, bsi #he specific and family group alternative
services or complementary benefit needs that m&e d&rom certain situations, after
carrying out the evaluation provided by article dfOthe regulation, and it rejected the
complaint regarding the National Ministry of Heaéthd Social Action, notwithstanding its
mandatory participation in what is legally forecéste pages 95/99).

They determined, first, that the actionavhparo was the wise path to solve the problem
affecting the child in view of the inexplicable Iasfior of the representatives of the
different national governmental bodies. Regardimgliackground of the issue, they shared
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the foundations of the first instance sentence esttmated the case was analogous to
another one previously resolved, in which they axachlaws 23.661, regulating the Social
Security National System, and 24.901, which esthblli the system of basic
comprehensive rehabilitation benefits in favor adathled people. On such basis, they
pointed out that the letter and spirit of the lasg alear in determining that the benefits
provided by the single system for uncovered peeylebe financed with the resources
allocated to the National Service of Rehabilitattord Promotion of the Disabled People by
the National Government for such aim.

Against the ruling, the above mentioned nationalise submitted the extraordinary appeal
recorded on pages 125/138, and its rejection ore dath, gave place to the current
complaint.

It claims the existence of a federal issue beca#luseanterpretation of a federal law is at
stake, as well as the fact that the questione@sseuceed the interest of the parties and are
extended to the whole community and because thersamnis arbitrary due to the dogmatic
statements contained therein.

The main grievances are:

a) The chamber ordered them to take actions whiemeat their duty and for which they do

not have resources, in spite of the fact that & weknowledge that the body in charge of
providing care is the Directory of the System ofm@wehensive Care Basic Benefits for
Disabled People.

b) The foundations of the ruling are vague and lafkrence to this cause, because the
grievance alleged could not be proved and the ested party does not have the
certification stipulated in article 3 of law 22.43&quired to delimit the obligations of the
State to provide care in the rehabilitation of bemeficiaries of the system. In effect, such
certificate determines the disability conditiornvas| as the benefits that should be provided
if required by the condition, and in the recordfh@ugh the complaint did not require it,
the lower courtrequested the provision of the benefit stated utade 24.091.

c) The lower court also omitted consideration offient determining elements for the
adequate resolution of the case, such as resol8tadrOctober 5, 1999, from the President
of the single system created by law 24.901, whiavides for the implementation of the
Coverage Programme for Poor Disabled People, at agelthe establishment of the
National Register of Care Providers for People vidisabilities by the Directory of the
System of Comprehensive Care Basic Benefits foaldexi People- until the Service
Evaluation Commissions are set up in each jurisgiet which will be temporarily formed
by the already-categorized institutions by the olai Institute of Social Services for
Retired People and Pensioners.
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d) The sentence does not even make reference tpiieethe right in which its decision is
based because it wrongly quotes decree 762/92 28977/%nd, moreover, because it is
qualified as part of the regulation of law 24.98hen in fact it was issued before the
passing of the legal norm. In this regard, it affirthat, due to the similarities between the
provisions and the fact that it is hierarchicallferior to the law, such decree was
derogated. It also claims that decree 1193/98 it pfthe regulation of the above
mentioned law. —

-1V-

The extraordinary appeal is formally admissiblebyf its intermediary, the scope and
interpretation of a federal norm (law 24.901) hasrbquestioned and the definite decision
of the lower courthas been against the right the appellant has ethon it (article14, item

3 of law 48).-

V-

Regarding the merits of the case, it is worth namitig that by discussing the content and
scope of a federal norm, the Court is not limitgdhe arguments of the parties involved or
the lower courbut it has to make a statement on the disputeegdss@Rulings: 319:2886;
320:1602; 323:1406 y 1605, among many others).-

In the light of such principle, it is worth mentiog that law 24.901 provides for the
establishment of a basic service system of compsehe care for people with disabilities,
which includes prevention, care, promotion and gotbn actions with the aim of
providing comprehensive coverage for their needs raquirements (art.1) and states that
health insurance companies must cover such bendéfiien the first paragraph of art. 4 of
the law 22.431 was modified, it was clarified thia¢ State, through its institutions, will
provide the benefits of the system to people widakhilities who are not covered by the
health insurance system, as long as they or thel@&o charge of them cannot afford such
benefits (art. 3) and it also states that: peoplth wisabilities who are not covered by
health insurance are entitled to access all the lienefits comprised in the current law
through the State institutions (art. 4).-

Article 7 states how the benefits provided by e Will be financed and it provides that:
(item e) beneficiaries of non-contributory and/grgeatia pensions in cases of handicapped
people, veterans under law 24.310 and all otheplpewith disabilities not included in the
preceding items that are not covered by healthramae, as long as they or the people in
charge of them cannot afford the benefits, will @dmvered with the funds annually
determined in the general budget for such aim bynétional government.

Regulation of law 24.901, passed by decree 1193f8&rmines that disabled people not
covered by health insurance system and who do ane hdequate and enough funds will
be able to access basic benefits through govermmiatditions, at national, provincial and

municipal level and the City of Buenos Aires, cors@d in the system, as well as the
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authorities at provincial, municipal and Buenos e&irCity level will be able to sign
agreements of technical, scientific and financgdistance with the corresponding national
authority with the aim of implementing and finangithe basic benefits provided by the
legal norm (art.4 annex I).

-VI-

In my opinion, the mere description of how the egstis legally regulated leads to the
rejection of the grievances claimed by the Natiddi@te, in both its extraordinary appeal
and the direct presentation, because the law pee\itat the care of disabled people will be
covered by the health insurance system or in tlees@above mentioned, by the State
through its institutions.-

| support my opinion on the fact that it is outtbé discussion that the child suffers from a
disability (brain paralysis), that he does not h&ealth insurance and that his family

cannot afford his treatment, because the veriboatf these questions --of facts and

evidence-- is the role of the trial court and, #fere, they are not subjected to revision in

this instance, especially, when on the other htmete is no evidence that these questions
have been arbitrarily resolved.

Moreover, the behavior of the defendant State edsdirms such conclusions every time it
rejected the provision of the care requested. dty &ven when the child was suffering from
a disability which gave him the right to request tbgal benefits, it said it was not its duty
to assist him because such duty was the respdhsibfl some other institution or the
provincial authorities, or even a contradictory ipos, because the claimant did not
provide the corresponding certificate required loy law and its regulation that proves his
disability. —

From this perspective, it is not relevant whichtiiméon of the National State is
responsible for the provision of the requestedssmsce by the claimant for his child,
because what is important is the fact that theonatiState should provide this care and in
order to do it, the law sets out how to financehsactivities (in this case, the one provided
by art.7, item e), and it is not acceptable togaleack of resources, which, besides, was not
proven.-

It is clear that the abovementioned does not imglbdeNational State, if it applies, from
reimbursing the costs for the care of the chiltheoperson whom is obliged to incur them.-

-VII-

Finally, it is worth stating that the right to life implicated herein, which is more than a
right not listed in the terms of article 33 of tRational Constitution, it is an implicit right
because the exercise of the remaining rights dependt (according to the judgment by
the undersigned in the case Asociacion Benghalemsisvhich its foundations and
conclusions were referred to by your Excellencyits ruling published in Ruling:
323:1339).-
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In this same regard, the Court emphatically remeathéhat such is the first right of a
person which is recognized and guaranteed by thiem Constitution and that the human
being is the axis and core of the entire legalesystand as a means in its own —beyond its
transcendent nature- its person is inviolable and key value to which the rest of the
values are always instrumental in character (C.828X Campoddnico de Beviacqua,
Ana Carina vsMinisterio de Salud y Accion Social. Secretaria Rtegramas de Salud y
Banco de Drogas Neoplasicaecided on October 24, 2000, with its quotes).-

In the above mentioned case, which is similar éodhe herein, the Court also recalled that
according to the international agreements with ttut®n status (art.75, item 22 of the
National Constitution), the right to the presereatof heath —understood within the right to
life- was reaffirmed and it was stated that theliguuthority must guarantee that right
with positive actions, without interfering the ajditions of the local jurisdictions
(according to the vote of the majority).-

After considering the different international agresats that relate to the subject matter,
among which the Convention on the Rights of theldChiust be highlighted, because it
includes the duty of the States to promote andaguee children with physical or mental
disabilities the effective access to health andlpdiiation services, and to make the efforts
to avoid that such services are neglected andh®wae the full realization of the right to
benefit form social security for which the natiorabislation, the resources and the
situation of each child and the people in chargéheim should be taken into account (art.
23, 24 and 26), the Court concluded that the Mati&tate has committed to international
agreements that aim at promoting and facilitatimg lhealth benefits required by children
and cannot exempt itself from those duties undermtietext of inaction by other public or
private entities, mainly when they are part of #aene health system and the child is at
stake, who should be looked after above all bythal governmental bodies (art.3, of the
above mentioned convention).-

-VIII-

In view of the points cited above, | think the extrdinary appeal submitted by the National
State is admissible and | confirm the sentencéerstibject matter.-

Buenos Aires, March 302011.-

NICOLAS EDUARDO BECERRA.-

Buenos Aires, October 1&011.-

In view of the records herein: “Appeal on pointsfa€t filed by the National Service of
Rehabilitation and Promotion of Disabled Peopléhiencase Monteserin, Marcelino vs. the
National State —Ministry of Health and Social Actid\ational Advisory Committee for

the Integration of People with Disabilities —Na@bnService of rehabilitation and
Promotion of Disabled People”, to decide on itsrappateness.
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Considering:

1) That the foster father of a child suffering frdamain paralysis, living in the province of
Santa Fe, requested —sponsored by the public daféedore the federal courts in Rosario-
that the National Executive Power and its depenbingjes be encouraged to comply with
articles 3, paragraph 2, and 4 of law 24.901, éhdfzhe Convention on the Rights of the
Child and to provide the basic services for refi@bibn described in such law in favor of
people with disabilities, who are not covered bwltre insurance and whose financial
resources are not enough to afford them (on pagyd$ bn the back of the main file).-

2) That after having given the pending petition &onparo, having had an audience in
which an official of the defendant offered the segg of PAMI to assist the child, a
proposal which finally was not carried out becausewas unauthorized by the
representative of the National State (on pages338/8the back and 37/39), and having
answered the report provided in article 8 of law986, the first instance judge granted the
petition requested and ordered the National SergfcRehabilitation and Promotion of
Disabled People to provide the health serviceshhd’'s condition would demand and for
such matter it ordered a disability assessmenb(dow to law 24.901 and article 10 of the
regulatory decree 1193/98; pages 95/99).-

3) That the judge considered that laws 22.431,623.84.452, 24.901 and decree 1193/98
designated the cited organism the responsibility #w@ economic resources to provide in
throughout the country the medical and rehabibtatservices recognized for people with
disabilities who lack economic resources and thetegtion of health insurance,
independently from the action of the provincialigdictions in such matter. On that basis,
he considered that the evidence showed the digabflithe child, the harm caused to his
rights and the arbitrariness of the public autlyomt the neglecting the provision of the
benefits needed to improve the life quality of tti@ld, which could not be justified
acknowledging a lack of tax assets. —

4) That such judgment was ratified by Room B of fexleral Chamber of Appeal in
Rosario, which mentioned the special circumstancksthe case and regretted the
inexplicable position of the different National ®talependent bodies in view of the
situation of the child (on pages 33 and 37), when required assistance that should be
provided had specific resources allocated for suatpose in the budget of the National
Service of Rehabilitation and Promotion of Disablebple (according to art. 11, decree
762/97; pages 119/120 on the back).-

5) That regarding such decision, the losing pailgdfthe extraordinary appeal and its
rejection gives way to the current complaint. kiels that the lower couttas made an
incorrect interpretation of the federal norms aketbecause it has imposed child support
duties that are not the responsibility of the citeational service and that should be
demanded of the Directory of the System of BasieeBies of Comprehensive Care in favor
of People with Disabilities, according to resoluti8/99, established by the presidency of
such body, which was not considered in the ruliegpite the fact that it was explicitly
referred to in the chamber (on pages 132/138).-
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6) That the appellant also affirms that the appilcaof law 24.901 without the submission
of a disability certificate required in articles Bw 22.431 proving the existence of a
disability and the need to receive the benefitsradd of the National State is arbitrary; that
the judicial sentence is impossible to be fulfilleeicause the defendant does not have the
resources to cover the required benefit; and thatniention of the provisions of decree
762/97 in the sentence —wrongly cited by the casrtegulatory of law 24.901- has been
implicitly derogated with the passing of a new legagime for basic health care benefits
(law 24.901 and regulatory decree 1193/98).-

7) That the way in which the matter has been deeslpit is worth mentioning that during
the complaint proceeding before this court, thedciational Service of Rehabilitation and
Promotion of Disabled People formed a medical yhych verified the brain paralysis of
the child and issued the disability certificateueed by laws 22.431 and 24.901, articles 3
and 10 respectively, enabling the child to recemealth care and services specifically
detailed therein which should be provided for hestment (on pages 156, 159/160). —

8) That such circumstances make inappropriate ahgplaint of arbitrariness based on the
lack of valid evidence in respect to the allegeshdility and the legitimacy of requesting
an action ofamparo without a medical certificate, an argument whilsa appellant insists
on even after having submitted the certificatiossted by the same party- that officially
admitted the disability of the child, the need ti@atment and the rehabilitation possibilities
through the therapies provided by law 24.901, witlelarly shows unscrupulousness in the
defense and an unjustified disinterest to solvesihation which puts the health of the
child at risk (on pages 63/66 on the back of themaint).-

9) That being that recorded, the criticism regagdihe responsibility assigned to the
appellant to make the required benefits effectigelinked to the application and
interpretation of the federal norms on the rightsife and health of children; therefore —
with that scope- the extraordinary appeal is fotynappropriate (Rulings: 323:3229). It is
worth recalling that in the task of establishing thtelligence of the superior provisions,
the Court is not limited by the positions of thestber and the appellant, but it has to issue
a judgment on the subject in question (Rulings::@08; 310:2682; 314:1834; 318:1269,
among others).-

10) That this court has already expressed thatigie to life is the first right of a human
being which is recognized and guaranteed by theh&tConstitution (Rulings: 302:1284;
310:112). It has also said that human beings @&exis and core of the legal system and as
a mean in itself —beyond its transcendent natuseperson in inviolable and it is a core
value to which the rest of the values have onlynatrumental character (Rulings: 316:479,
concurrent votes).-

11) That from the international treaties that heeastitutional status (listed in art.75, item
22, of the Supreme Law), this Court has reaffirnmethter judgments the right to preserve
health — understood as the right to life- and & hmhlighted the unavoidable obligation of
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the pubic authority in guaranteeing this right witbsitive actions, without affecting the
obligations of the local jurisdictions, the healtisurance companies and the entities of
prepaid health care services (Ruling: 321:16843#811339).-

12) That in the cited Rulings: 323:3229, the Caeritenced the National State to guarantee
the regular provision of drugs needed by a disabteldl -living in Cérdoba and who did
not have health insurance. For such purpose, ithasiped the explicit commitments
assumed by the government before the internatioo@munity to promote and facilitate
the effective access to medical and rehabilitaservices required by children, especially
those with physical and mental impairments; to maKerts to ensure that they not be
deprived of such services and to aim at the foiéht of the right to benefit from social
security (according to articles 23, 24 and 26 ef @onvention on the Rights of the Child,
among other international treaties examined unen L7, 18, 19, 20 and 21 of the cited
ruling).-

13) That the Court remarked in such precedenttti@tNational State cannot avoid such
obligation under the pretext of the lack of inaityivby other entities —public or private-

because it is responsible for ensuring the fullbagaliishment of the constitutional rights
that protect life and health of children and fos@ring the continuity of treatment they may
need, due to governing function also given by tagonal legislation on such matter and
the faculties to coordinate and integrate its agtiwith the provincial authorities and the
different bodies that make up the heath systemhé dountry in order to achieve the
fulfillment of the right to health (according t@inhs 22, 23, 24, 27, 32, 33 and 34).-

14) That in the this case, the National ServicReliabilitation and Promotion of Disabled
People, dependent on the National Ministry of Headeeks to be exempted from paying
the assistance for the child alleging a lack obueses and making another department
which works in the same field —the Directory of tlsgstem of Basic Benefits of
Comprehensive Care in favor of People with Distibgi responsible for the assistance of
the child, which performs similar functions and lwihich is part of other entities in the
health care system; therefore, the consideratibtiseopreceding Rulings: 323:3229 apply
and should be referred to immediately.-

15) That this is as such because law 24.901 gaweNdtional State and its dependent
entities the care of the system of basic healthefitsnprovided by it to people with
disabilities who do not have health insurance cagerand who lack their own resources to
cover their needs (according to articles 1, 2, @ 4rof cited law), conditions which have
been credited in the current case. The Nationali@eof Rehabilitation and Promotion of
Disabled People —sentenced in these acts- is patheodirectory created, precisely, to
manage the benefit system, guarantee universal ai@tecoordinate the economic and
institutional resources affected by that field @ding to regulatory decree 1193/98,
articles 1 and 6, of annex 1, and articles 1 araf &nnex A).-

16) That the cited directory of the system of bdamaefits, to which the appellant entity
belongs to, is responsible not only for the executof the health protection program
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provided by law 24.901, but also of making the ssaey decisions for the immediate

implementation of the program in the provincialigdictions, according to the documents
provided by the appellant (on pages 101/107). s tkgard, the argument based on
resolution 3/99, passed by the presidency of suigttdry with the powers conferred by

decree 1193/99, article 5, annex A, is not validaose its dispositions do not exempt the
defendant from its obligation to assist the disaldkild according to the legal system and
the cited regulation.-

17) That also the benefits established in favop&dple with disabilities not covered by
health insurance are financed by the resourcesaa#id in the National general budget for
such aim (art. 7, item e, at the end, law 24.901J the fund specially set for similar
programs in law 24.452 (according to art.7, panalgrtavo and annex Il, specially items 23
and 24). Without affecting it, the provinces and ity of Buenos Aires can opt for their
incorporation to the system through the correspumdnembership agreements, which has
not yet happened in the province of Santa Fe (doogprto pages 8 and 32 in the main
file).-

18) That in such conditions, the claim filed by tbever court regarding the behavior of the
appellant, in view of the responsibility that theatdnal State must assume for the
assistance and care of the disabled child, fronchvhiis not exempted on the basis of the
delay in the implementation of the health systenthi provinces; therefore, the sentence
against the National Service of Rehabilitation dyick it must provide the required health
benefits, beyond its role to provide for the adéguymarticipation of the local authority in
such matter (according to laws 9325 and 11.518¢asity art. 4, items a and e, of the
Province of Santa Fe) remains valid.-

For these reasons and according to the argumeatsathree with the judgment of the
National General Defender, the extraordinary apgeappropriate with the scope fixed in
the above mentioned consideration items and thea@gp sentence is confirmed. It is
ordered to add the complaint to main file and comicate it to the Treasury Procurer for
the aims of art. 6 of law 25.344.-

Let it be notified and returned back.-

JULIO S. NAZARENO — EDUARDO MOLINE O'CONNOR — CARL® S. FAYT -
AUGUSTO CESAR BELLUSCIO - ENRIQUE SANTIAGO PETRACGIT - ANTONIO
BOGGIANO — GUILLERMO A. F. LOPEZ — ADOLFO ROBERTOAZQUEZ.//-



