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111JRlTJIl.A /lREHU OKUNOl.A
KAlIMUJl flUuAl1M.ELl
SALH'1JL1.h1lI MNTAKA ,-,UOHl\~lf,

JU~Tl(;r•• GOIlRTOF ~1'l'ML
.IU~TICl. C()U~TUl' ",'1'1'.1\1,
JIIS'fICF., G<HlRTOF hi'!";"!.

CIl./l1./1SI,/S/lOOO

BliTlllihN,

.u.uAJ 1 DIKKO SE'ITO M'yt;IJ.AlIT

~, .~

JUDG>!1illT
(DEL1V£IlF:O BY tlURlTAl.A ARf.I1U OKUN"OLAJCA)

This is an appeal ~pi~"tthe jud~Ulent of tho Kebbi Scato Sh"da

Cm,rt of Appe,l ",herein tbe e"rliOT d.cision of ll,o Upper Ar~a Cou,'t

Dakin G~ri ~as rovers.J.

1'h" 1"0'." 01 OI,to cose brie[l~ put "ere H" I"Hu"s:

" 1 WSI1('0 know ,he rOaS01' of con'ratting tho
maHiaso mId why Kolanut "as sent to me to
assur. me of the marriage tontracted. 1
don't kno" the TeaOOn of this act of not
.eoUng for trouble. "!luefore I am plead-
ing "ith che Court to illoestiga(e".

The Appellant herein as Plaintiff 0' th~ Upper ArM COllrt. 11"~jn ~ar.i

(hereinafter rehned to os ,he UAC) sued tho lsl Hosp,mJont I,e,"c'" his

[,m"or ,.ito for send:log Kolaout to him for the m<lrrt••ge she eontcacted with

one R"ggs Anaruwa and '],0 person who tontracted ~he maHiage. Atcording to

the Plaln,Hf/Appellant at page I of ,he reoords:

i

~ti
"I

1

i

KESf(lIlUUIT~rSlHBE ~ I OR

On beIng confrMted ••.lth tho ease filed hy the PlaiL1tif[/Appel1~nt., the

bt llefendan"/Ro.po,,,lont ~(h,1tt"d (bat the l'Lo;ntiff <llvurce ho,-. ,huu~h ~l<e

did not Tepon to ,he Cou<t she cont;racted a new m<lrTi~go. !be C@r( 'ut"d

(0 tho Appellant and ask "hether it was tr,,~ chao he divorce Hs "ifo, tha

Appdl~TIt replied thus:
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" Yes, 1 have divoroe her and she did not
report to the COu"Cand also she did no'
complete her Iddah period before contract-
ing Chene" marriage, this is myobjectt"n
agalnst tho marriage, the ne" husband and
their ~arriage Guardian, Alh. Di-ubah,
This is myohJection".

01' belug CO"fronted "fth the claim of tho Plaintiff, ,he rnarrtaga

Gu.cdhn, Alh. B1.ubah .dmitted ,h.t it """ • blg ",istake on his PHt fur

sending Kolanut to tbe UalntHf. 0" being confronted hy ,he Court on tho

anagat10n by ,he Plaintiff, the ?u~ D~[e,,~ant/Rospondentne" husband .<I"Htcd

that it "as ,he marriage Guardian "ho said that the 18<Defendan' had COl'll'Jeced

he' I~d~b I'en~" be ,,~nt into lile "".cri"I\" ~","'''c,. lie '<lcLh"r ;"""I'Le" lhi,'

110,'ould not hnve en'~r"d [n,o the ",anioge if he h~w [hat tho divorco hod

not been coof[r,,~d by 'he Cou"" later ,he I"C D~fendant presented '0 eho (ourt

on d~mand,tho paper of divorce given '0 h~r hy the Plain,iff. Th. Court "an'

'hrough ,he dIvorce ~ap.r d••• d 1113199 "hich the Cou", found containing Ch~

following:

" 1, Dikko Setto has divorce you
Muts1bb~in one pronouncement".

The Plaintiff admit'ed wrHl."g the letter of d:lvo"ce '0 the 1st Dof"n<iaL"

"h." "b~ <~fusod '0 oomeback to him, The Gourt egal" ,,~n' 'h"ou~h the Divurce

papo" ",,<Iabs~"vod th~t it "as dated ti/3/99 "hil~ ,h~ """ marriage ,,~s con-

"aet~<I on 1~!5199making a perlod of 2 months and 8 days afte" the divorce

hod t,oh1\ ria~o "hile this aotion "as filed on 25/5/99. On further questions

fr,)m 'lle Cou"" the 1st D"fe"Jan' oonlirmed tbat she used to observe her ""n""s

ev, '"0"h. She ~pologised to the Coon ,bat sbe did no' repon '0 the Coun

, ~t "ho had oompleted hor 3 lO~nstral period before g"l~g i~to ,he ne" I'lurri-

~~e. Sh~ cla'lm"rl <h~l: , 'hot ~as a mistake as "he d1d not kno" ,hot tbe

ma'Ccr "ill c .",e '0 the Court a" H 1s now.

At the end of the adm1a.ion, ,he Court a,ked eaCIlof ,he parti~5 "hotber

they had anything ~o say b.fore or present hefo.e judgm.nt is ddivered. To

Chis, e~oh of them replied in the negative, ACthe end of 'ri.l, the trial

Are~ Court tevj~"ed the odmissions madeby the parties observed ,hat ev.n if

eho seos her menses mon,llly, ~be hod noCCOlJlplHedthe "sHing p~riod of J

,"00,h5 as stipula'ed uLlderIslamic L." befor~ c"ntraot1ng ,he no" ,carriage
oon'"act. Consequently, ~he Court hel<l that ,h~ ne" "",rri,"~e ;, nM vo11i",i
fo" lack uf proper evidence of Ch. compJetion.of her lddah. (onsequ~"Cly (loa

-'-

,

-



,

,

,
•"•, ,

~ :
[ [ ~
••

••g,

•••. . ,
•..• ~. >-
". ". ~• •• • •

,,
•

,
•••

•,
•,

,
•••

,,.
•

•• •••

•,,
•
•,

••,
,

•••

,.••

••,
•

. ",,
••, .,,

••,,
•,
•,
•••
•
•,
•

,,
••,
••o••
•o,,

•,
••••

,•,
•••

•,
•,
,
•,
•

•,
•,
•

••
•••,
••,
,
••

•••

•,
•:

•
•,
••

•••,,
••••,

•,
•",
•

<••,,
•

,,
"•
•
i
~

•,
"•,
••,

,
••
"

",
••,,
••••

•••,
•

",
•

•

•,,
••5. 5'••••

c- =". '"'~" ...~O~ ~,_
~~~""->-~.c ,,"e-a." ~.Q.:~,~
~ r. ~<~

~~~~ cce
o 0 """~""'-~~~~~'.c.S~;Tro 0 ~ __"-~..~~:~~..•
~... ,," ~,,-

m 0 ,m~
or"" ~nC
C ~ O~~~
~'<~>-'•.,'"
'"' ~~~""..
"" S ~ e-
O> ~~~~'"'.
D _ ""~ '"'
'" ~ ~ 0,,-~~O,,-a~

~CL~ ~."O
" ~.~". >-~,.. ~ _ •• e.-ro"
"' .'~O••.," ""~~".'"O~~ ~""~
•• ~" rt

g 6'~5-~;'~~~~ ~
".~"';.:t~;.c n ,,-~ c. a.ro
~ ~ P-CL
~ S<.. •• S
~ ~S. ~~,a.r. .,-"'~"'- ~~ ~ ".-" '" ~~.' ~""~"""~~.~.,"~~.•..• ""O ...•
0.", ~ '".""'''0 "US~ ~.n •••~O• ••~~~~"";
~~~"W-"'." "" ~~., ••• '<.."
~ ~""~"" ",,"~''''~::r ~~~• ••

r•,
•

,
" ..•••• • •••.."•

,,
~.••

I
>,



; 5 ~--.'-'-----___'_u~g

•

,-•,
o
o•

••,
•
•,
••
i

,
o,
•••o

•

i
o

,,

o•o,
•,
••o-,

•,
•••••o

". ...• '"n~
[~~.".~~'"o.",,....

"•
o

•o
o••••••

o,
•"

-,
"••",
•

>
"-o•
•,
o-

•..,
•

•
-"•
•-
,
•,,

"o

!•,
"••

•,
o,
o•-

•,-"

""E

"o
o
"•--••

-o•

o••

o•••,
•",,,

o-

•

•••

,
o•..,
•o

,
••g,

••",

"o•
g
••,
•,

o
o
o••-•
•,
•,
•
g
••

-"

..
",
•••••;..,
"..•o

•-•o
"

"o••
,,
•

-o•

o•
o••,
•,,
•

••-
-••o
o
o,-"
,,

,,

-••

•~ ".. -...
" 0, 0

•o•",
•

o-•,
••"..
"",
o

",
"•,
""

",,
-

•o
"••t
o
o
o•,o
"•o

,,,
g
••
~
",o••"•g

o-"o•
o

•g
•-,
",
•,
••..
o
o•

o••

,
o•..
~

..
•-
N,

•g
"-,
"
o•,
•o

,
"•,
••

;
•

" ,go .::
o, 0

" 0
_ .
• 0
"o •-

",
o,

,
c,,

)

--------------------------------- •• _---.~,-..=-



,
"•,,
<,
•,
"'•

o N
~Ii
o

f~
co
00••o
" 0" ,
~;:•• 0
00,
"":til•.,
N'O.
0-0>•o'00
"•";;
N

", 0

" .•ON
o 0
O'
~~
O.
00
o

o
""_.
"~ It•
•o,
•N
N

"•••
"o•"'

•,
"••
N

o
DO

"<i~
""••• 0••", 0

"'

",

,,
"o•
•-o,

o
Co
o,,,,
•-o•",
""

".0

~~.""n•••

••o
••,
o•o•

o•

o

",•

•

,
o
o

,
"•o •

"

•--,•

o-

o,,,
g
o-

o,
""

,
"•1

,,
,
,
o
o•,
o,,
"'

N•-•-o
"

•,
",,
•"o••,
",
"•-,
"'•

,
""

N••

•N

,
o
o

"",,
"•,,,,
,,
1,
•,
"••

,
•",,
•,
","
",,
•
•,

• 0
o 0, "
" "o, ,.,o

o•,
•o••"

"•o
"

"o•

•,,,

•,
o,
o,

,,
"•

"•",<
o

",,
",
•

. ,,,
o

•,,,

" ;:g. ~
"•o,,
,,,
o
,,

,,
o,
",,
"

,
•;. .g. "

z .;5.,
•",•

o,

o,
",•,,
•o

,
"•,
•o

,
,,

,,
",

",

,
o
o
o,,

,

,,,,
""
"o•
"•"o••"

,
o
"

•"•,, ,, ,, ," ,r:. ~

",

o
o

"o

,
•
o••,

,0,.
g~
" ,
",.

o

"'0, ,
~ g",
'00'o,
••,
"•"

o,
",,,
•,
o
"",
o••

"•,,
•
o
"
o

""

,,,,
•
o

""

",
,,
•,
"•

o,

,

"o,
"",
•o
o,,
"

,
•

,,,,
•,,,
"""
",
",••"

•""•,
,,
",,

"o
"

",
•

",•o"•",,,
•

",,,
•

,,,
"
o

"o,
"

,
o
"""o

"",

o,

,
"
"""•"~

•
~
o
"""

'-,"
o•o•,
"

"o,
o,
"o

,
"

o
""o
C,
•o

,
•,

/



'}"')ve •..

. "It is trite tha~ there are J types of divorce recognised by
traditional Shada Law viz:

I. T1l1aqor Umlsteral repudiation of the wHe by the husbanJ;

2, Divorce by mutual consent and;

3. Uivorc~ by Judicial Decree."

From the abovo division of divurce under hlarnic lsw, it can h~ SCell th~,

only (1;Ii) is judiclal divorce whilo (1) - (11) are no judicial divorce. I'or

purposes of tlds judgment "e shall be concerned ",HI. tho non judidal divorce

in (1) /; (i1) supra. T.laq or Umbteral <epudiati"n of the wile by h".band

is ver:y oommon. TJ,e husband m~y p<onounce ,he talaq once or thrlce. JU"L as

"C have in the instant cas~, the appellant reduced ,h tala~ in ~riting thus:

"Dikko Sitto has divorced you Motsibbe ~n one (talaq) pronouncern"""" ---...

This has ,he effeco of a final divorce under the JslaOlic la"'_ S~e aho MilAM

~

" Thet. aro two furfQs of divotco based en mutual consent.
Tb~s~ are 'Khul' and Iluss" •. Tho lao~H i. dJ.osolution of
",a<r1a~e on ~h~ basis of the mutual r"l~ase of the spous~s
[rom any ourstsnJing financial commLttllent ad~iLl" fro" the
marri.~~ r~lation. This is less commonamon~ ohe Nigerian
Iloslems .• '~ .hall th~rdore "Onc~Lltrate on the for"H.
Khul' 15 de<ived frueu kbul' al-Thaub re1e<l.siLlg or ~.moving
the dress fro" tho body, b~cau3e a "'0"00 is ~ d<oss of •
"an, and vice ve<sa confirmod in tb~ Holy ~uran Ch.2:l8Z ,hu5:

"Tbe "omen ore yuu< dress ~nd you are their d"eso."
HaviD~ dealt ",ith tOe eoy"",logy or the "o"d kbul' 10
is necessary to cOIlsld~" its hgill mOllning. "["hIlS, In
hi. "M.alH1 La"", Il ,u,,",ary from Fr~ncb tran~lation of
tbe MUKllTASAROt" ,ID1 KHALILby F.1l. Ruxton (hHeinIl(t.~r
referT~<! to as Ruxoon)S.XI'l p l2l, khul is ~'plained oS
one or 1.he 8 diHeTent "ays in ",hjell di5sol\.tlon of
marring~ Talaq can lak~ place as follo"'s:
"",hore ~her~ is aversion on the "He'. pnl:l for her
llusb~nd, mId the for".' leads her husbaLld '0 c."n.en'
to a dis501utlon in te,um for compoIlsstion, Til15
mod~ is known as khul' ur release".
(of J<iGdah Rule, 80, 118-120).

HUSAINAV TSIRIKO Supra P.36_ as

Vol.l P.50. As regards divorce by mvtual

follo;/s:

consent, thi> bad been ~~plained in

I,

I

-,-
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'j", \) 1;.

The effected of ,uch a c"'!anlage in Jslamic Low
1s a ,,,,llity as the lIlarr:lage is void having been
contracted during the period Qf lddah of the 1st
Appclla,tt. S~e HOly Qu"~u Cl,. 2 verse 23,; Al-
Hashiyat Ai Sadoqi vol 2 page 218 and RUKlvn,
Malik! Law eh. V. pagos90-91 quote<l supra"

~ince the ~bov~ Judidal author1tl~s dofine ,he per10tl of Idd~h and

as th<cc months or ) ••e~stral periQds, the ,"sue raised in this app""] is

whother ,he J m~~stcal periods can be oh~"rved ••ithin 2 ",ontll. ,nd 8 clay.?

1;h.'ve ~onsidored the ",,"e of the parties on this issue. This Olatter

had,"~ught the attention of Islamic authorHj~s to the effect that under ~

hlAmlo La" when n "'om~n ,dd sh. has completed h.' '[ddah' on the usual th,,~

she ub,HV.J that mentraL p~riud. the Shuia Law "ay" she should be hcli~v",1

.,i,bout adduomcn' of s,",,,,,dng the ooth. This ,,~" aptly put I" FATHU~ Al.lYli

MAl.IKVOL2 pag<~)l - 72 as folluw",

" A woman oh"uld be oelieved .,'chout adducernenC
of oath for wor~"ns tTust~oethiness in an issue
,bat concerM thole priva'e par~".

The above statement of Is).amio Law beco~es relevant in ,he jo"~ant

c~se. More," •.•h.n it h~s been asserted that within tILls duration mo", .,omon

tompl"'e,,the1r Idd~h. III the circu~",Mo~ th. sta'emen' o[ Iso Kespondenc

before tbe t"o to,,", Courts that she had completed her] menstral period

•.•Uhin 2 ",onths and eight days instead of 3 month. sh"uld b~ believed •.•ithout

~dvancemen' of s"eaelng oath since 1, is a mattee concerning her private pact

,,,,d T so hold. Consequently, I eosolve tbis seeond pc1n,1p,,1 issuo in favo"c

of th~ RoaponJc,lt.

1" sum this appeal foils, .no ;lo is dismissed. in view Qf the fa"lly

nature of this al'peal, p~rtles sh~ll bear tbeit 1ndlv;ldual oosts.

,,"-~.-~~.
KURlTALA ~- ""'\
JUSTlC~ CO U OKUN01.l\

• UKT OF M'PF.•••1..

APPELLANT IN PERSuN.

RESPOND~NTIN PF.llSON. -.-
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