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This is an appeal against the judgwent of the Xebbl Stace Sharila
Court of Appral whereln the earlicr decision of Lhe Upper Area Court
Dakin Guri was reversed.

The [acts of this case briefly pat were as Lullews:

The Appellant herein as Plaintiff at the Upper Ares Ueurt. Pakin Gavi
{hercinafter referred Lo as the UAC) sued the Lsi Respondent hiezein his
[ormer wite fotr sending Kolanut to him for the marriage she contracted with
one Rugga Anaruvwa and the person who coniracted Lhe marriage. Afccording to
the Plalnciff/Appellant at page 1 of the records:

" I want to koow the reason of contracting the
marriage and why Kolanut was sent to me to
assure me of the marriage contracted, 1
don't know the teasen of this act of not
geaking for trouwble. Therefore T am plead-
ing with the Court to iuyvestigate".

On being confrented with the case filed by the Plaintiff/appellant, the
lot Defendant/Bespondent adwltted that the Flaintiff ¢lvorce her, though she
did not report to the Court she conbracted a new marriage. The Court tuened
to the Appellant and ask whether it was true thar he divorce lils wife, the

Appellant replied thus:




Court therefpre revoked the Marriage bebween tle Jut and 2ol Respondent s IFer
being contracted in the peciod of Tddah., The Court consequently arderod the
Ist Defendant to ga  back to hew Family house and obsarved the Tddal et o

a8 stipulated by the Sharia since she $till seas ler medses.  The court grder el

that she should obserye her Iddah of thrae months from the day of Judgowent 7 f6fuy .
Dissatrisfied with the judgment, the Znd Defendant lodped o conplaine at

the office of the State's Chief Inspector gf Area Courca clalming be was sure

that the |gg Vefendant, his new wvife had completed her iddah before their

mirriage was contracted. The Dffice of Chief Inspector af Area Court on recaipl

ol the complaint went BUT to investigate the complaint and ¢ome Up with the
following observaclons:

L. Firatly, the Court should have raken cognlsance of Ehe
differences of durarion of lddah perigd by women.

2. If the court took thie intp consideration, it will then look
At the date the wife was divorced and rhe lengeh of the tipe
before she contracted the pew marriage with the second huzband,
AL page 7 of the U.A.0. copy of proceeding 1t indicated tho
duration of two month snd 16 days hetween rhe Ldme. slio was
o divorced and the time the New marriage was contracred. And

in this duration 0f riwe, mosc WOMEN can complere tlheir MENSEe S
period.

4, Mo whare in el T o vopy ol proveeddiog wis Ll wife
asked so thae the court will knuw wietlier Lhe wifo has obuerve|
the 31 menses Eerfod or not befgre she CONblraviig iuu secopd
marriage. Thls iy because the testimony af a wife is the post
Eﬁhstantive evidence, sinre vrior to the divorce, Lhe case Wil s
nof taken befgre any court of law, so that the “ourt can confirm
the terwinacion pf iddah_periud and #llow the wifu to Cantrace )
another marriage. i

The Difice of Chief Inspector through cne of thelr officer's Alh.Masir Vmay
reported the complaint to the Kehbi State Sharia Court of Appeal for their review
by way of appeal Boeting thelr above observations attached. It can be noted that Lite
Power of Inspector of Area Court ro infriats appeal to rhe SCA L= in Section L0410 i
Araa C“"rF Edict 1968. See ADAME ¥ BASHIKU (1997} 10 NwLp (Part 523) 81. The
Kebhl Etate Sharig Cource of appea] holden at Birnin Kebb! (hereinaftee refereod ;
Lo as SCA) actepred the TEpOVL as well as the certified vepy of tho record ot - {
proceedings as the UAC, The Court invited botll partivs o Cetuested from uaeh n
of them what he op she had to say. The Appellant herein restated hiis ¢ase s E

I

Prezented before the lower court. That rhe lat Rospondent visited fer family

liouse and care back to be abusing her. She became angry ag o result of which

he wrote her the divorce lotter,




" ¥Ypg, Y have divorce her and she did not
report to the Court and also she did not
complete her Iddah perlod before contract-
ing the new marriage, this is my objection
against the marriage, the new husband and
thelt marriapge Guardian, Alh. Bi-ubah,
This is my oblection'.

fu befug con Eronted with the claim of the Plainciff, che marclags
Guardisn, Alh. Bi.ubah admitted that it was a big mistake on his part for
gending Kolanue to the Flaineiff, On being confronted hy the Court on the
allegation by the Plaintiff, the 2nd Defendant/Respondent new husband adwlteed
that it was the marciage Guardian who said that the lsc Defendant had completed
har fddali hemce he wont intoe the morcboge contracE, e further swdeltbed Lhot
Te would net hove entered Ioce the marriage if he knew rhac the divorce had
not been cooflywed by the Court, later the Lst PBefendant presented to the Coort
on demand, the paper of divorce given to her by the Plaintiff. The Court want
through the divorce paper dated 11/3/599 which the Court found containing the
following:

"1, Dikko Setto has divorce you
Hutsibbe in one pronouncement”.

The Plaintiff admitted writing che lerter of divorce to the lst Defendant
whest ghe refused to come back te him. The Coure sgain went throuph the DHvorce
paper and abserved that 1t was dated 11/3/99 while the new marriage was con-
teacted an 19/5/9% making a perlod of 2 months and 8 days after the divorce
lud taken place while this action was filed on 25/5/9%. On further questions
from the Court, the lst Defeondant confirmed that she used to ohserve her mensues
eve wnoth. She apologised to the Court that she did not reporc co the Court
t at zhe had completed her 3 menstral period before golng Into the new marri-
ape. She clalmed chat , that was a mistake as shie did nor know that the
matber will r we Eo the Court 45 It 1s now.

At the end of the sdmlssion, the Court asked each of the parties whether
they had anythiug te say befeore or present before judgment 1g delivered. To
this, each of them treplied in the negative. Arb the end of trial, the trial
bres Court reviewed the admissions made by the parties ohserved thar even if
she secs her menses menthly, she had not compleced the walting perlad of 3

wanths as stipulated uwnder Islamic Law befare contracting the new marriage
contract. Conscquently, the Court held that the new marriapge i= not walied

for lack ol proper evidence of the complecion of her lddah. Consequently the
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The Appellant hereln restated 1% case at the UAC. He sald, “we did nub dispute

with Mursihbe, she said she went to visit het family bouse. When she came hack

when 1 talked te ber, she will respond abusively, she hecome angry and he tried

to reenpncile with her but she refused to come back. Consequentcly, he wrobe &

diverce letter to her in one repudiattion only. Bhe withheld the letrer until

afrur 40 days when she has arcanped with fuaruwa and they got mavried. 3he theo

sent somcone to me with colanut to pive oe and o mesesage thar she constracted

a marriage with Anaruwa and that I should do whatever 1 like. Ne contrinued,

cansequently T weut ta Ehe court and filed & cass againsc her, Anaroua and the

person who rontrocred the wacriage, dngluding the persou ue pursons who ook

the colanut top we. After investigation by the court, the court declded the case
Ly ruvoking thele marciags. They riled o cowplaiot before che Lospeccorste and

the Judge was ordered Lo rescind his judgment and he confivmed thedir marriage.

The Judge told me that be has confirmed their marriage, I asked him how can he

do rhat after revoking thelr marviape and making me pay for her diverce certifi-
cate and her feeding allpwance to her, how can you confirm their marriage?

The Judge said because T used Lo murder peopla.

Therefore I went to the D.F.0. and reported. Az such 1 now revaoke oy

divorce for she spend only 40 days, her Idda 1z not completed.
On all the Appellant said che (ourt requested for che comment of the lst
Bespoodent who replied as follows:

| 1 weard what he said, I contracted the amﬂw_umm 3 month afcer
v divecced oo ond 1 cempleted the idda. An T gpend 3 years
in eue Family house and he doesn't feed me, before 1 zued him
I did not send colanut co himm and the Judge did nor rescind
earlier decision ss my warriage wlth him is sE111 binding, then
how can le not pay wme feeding allowance. ile said he conlirm
aur divorce L should go back to our house. "

The 2pd Resposdent also replied the Coutt thus: "wy comment is he gawve the
Judse ¥21,000.00 intending that we be detained. We wers detained and our

marrlage revoked. sShe went back to thelr house but her marriage with Alh.
Dikko was not said te be binding. I told the Judge that I marvied her giter

ghe cowpleied her idda. But Alb.Dikko swere that no body will marry his wife."

Therefore 1 lodged a complaint before the Inspectorate and the Judge was invited
and ordered to go and confivm our marriage since chey have =zean the divorce
paper issued by Alh. Dikko., The Judge summoned us and gaid he has confirmed

pur marriage.
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‘ The Judge summoned us and caid he has confirmed our martiage. As such

she ls now leaving in sy house, whicl tlie lab Bespondent gonllvwed.

" yeg, it is true I am leaving in his house
for the Judge has sald I should go back o
hic house'. -

At the end of the parties addresses the Court ordered Motsibbe to go

pack to her parent_house until rhe determination of this appeal case since

they have confessed that afrer the trizl by the Jower court which revoked har

marriage with Anaruwa and ordered her to go back to her parent, on the iater-=

ventlon by the Chief Inspector, the Judge vescinded his judgment and allowed

her to go back to Anaruwa's house. The SCA ordeved fhat 1st Respondent should

go back te her parent house until the [inal determination of this appeal befure

the Caurt.

———

The Cgurt then set down the appeal [or hearing. ©n belng asked whethoer
they hod anything to =ay each of rhe parties replied 1n the negative.  Thus
after going thruugh the records at the UAC and the veport of investigatlon as

well the addresses glven by the parties the S5CA observed thus:

1. That A.Dikko Setto instituted an getion that he dlvorce
his wife, Hotsibbe, and she contracted another marrvlage
with one Anaruwa, and Keolanut was sent to tiim, he wanted
to know the reasan why?

7. Ye notice that the Cowrct summoned Motsibbe, Anaruwa, the
marriage cootract.

3. That from the very begimning that A.Dikko has not stated
any substantive ground wnder Sharia Law which can prevent
the marriage between Anaruwa and his (&.Dikko) wife.

4. That e wos alleglog that she did not go b0 the Court to
confirm the diverce and the U.A.C Dakingari even supperted
his assertion but the issve of divorce between Spauses A
oot have to be reported in_court to make It valld.
When a persnon divorce his wite, 1t becomes valld, 1t does not
has to be in written form where as Alh, Dikko put it in writing
thercfore this act of 4. Dikko dows net require evidence nf
Witness to make it lopally wvaldd.

In the light of these observations, the SCA entered judgment in favour

of the Bespondents reversed the decision of the UAL which was that the 2Znd
Respondent had contracted a marriage 1n someonc's marriage. The Court conlirmed
the marriage contract between Lst and Znd Respondents as being valid sloce lst

Respondent was not at the time of marriage the wife of the hppellant.

-
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Bissarisfied with thls judgment of the 5C& the Appellant heredin appealed

to this Court an the follewlng four grounds:

\. ‘The Sharia Court of Appeal turned away its face from the fact
that my wife has not completed the presecribed waicing perlod
{Iddahy observed by divorce women.

7. The Sharia Court of Appeal B/Kebbi in ics judgment relied solely
on the report presented by the Chief Inspectorate Office.

3. The Lower Court failed to take comgisance of the letter of diveree T
gave my wife showing the date T divoreed her,

4. The 5.C.A delivered i1ts decision after moreg than 4 menchs of the
parties submisgsian.

By way aof reply, the Appellantc's urged this Courc to set aside the desigion T
of n:m Sharia Court of Appeal and affirm the decision of the trial 0.4.C dakin-
garl, When this appeal came before us on 24/4/01 bath parties appesred in per-
gon as they did oot Elle any brief and were mat represented by Counsel. The
Appellant in person adepted and relisd on his case as presented at the UAC and
che 5C& as contained in the treecords of proceeding including the Hotice and
grounds of appeal. le urged the Court ko allow the appeal. Ey way of reply.
the REspundent adepted and relied on this case as presented at the two lower
Courts including the HNotlee and groeunds am.mnﬂnmp and wrged the Court Lo dis-
miss the appeal. 1 have consgidered the case presented by each side at the two
lower Courts viz—aviz the records and the Frevailing Law. IH my view thelr
cubwiggiovns Bouil duwn to the tollewing two principal dssues wiz:

1. whether a divorce by rhe parties Inter se needs to go

Lo Court before 1t 15 walld.

2.  Whether nmanquﬁnm a matter affecting the private part

of @ lady, the Court needs to believe her or ack for an

oath to be taken before she 1s belleved.

fn the st lsgue 1 have considered the case of the parties as presentead
at the two lower Court wiz-a-viz the records and the prevalling law. The
types of divorce under Islamic Law had come for adjudication and determinatien
by rhe Sharia Appellate Bench of this Lourt {n many ¢ases to the =ffect that
there are three nwnmw of divorce under Islamic Law. This was glearly put by
the Sharla Appellate umsns“nm thiz Courec in HUSAINA ¥ TE1RIKD ﬁhmmmﬁ I HWILR

(356 at page ump.ﬁmn Okunola JCA thus:
. )
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MIb is trite that there are 3 types of divorce recognised by
traditicnal Sharia Law viz:

1. Talag or Umlateral repudiation of the wife by the husband;

2. Diverce by mutual consent and;

3. Divorce by Judicial Decree.”

from the above division of divorce under Islamic law, 1t can he Seen that
only (1ii) is judicial divorce while (i) - {311} are ne judicial diverce. For
purposcs of this judgment we shall be concerned with the nen judicial divorce
in i) & {1i} supra. Talag or Unlateral repudiation of the wile by husband
is very common. The husband may proncunce the talag once or thrice. Ju=L as
we have in the instant case, the appellant reduced the talag in writing thus:

"Dikko Sitto has divorced you Motsibbe in one {(talag) promouncemant.” B
This has the effect of a final diverce under the Islamic law. Sce also BaHAJA

Yol.l P.50. 43 repards divorce by mutual consent, this Liad been explained in

h—

HUSAINA ¥V TSIRIKD Supra P.3064 as follows:

" There are two furms of divorce based on mutual consent,
These are 'Hhul' and Musaws. The lateer is dissolution of
marrlage on the basis of the mutusl release uf the spuuses
from any outstanding [irancial commitwent ariszing frtom the
marriage relation. This is less common among the Higerian
Moslems. We shall therefore concentrace on the forwer. .
| . Khul' is derived from ¥hul! al-Thaub teleasing or wemoving
the dress {rem the body, because a woman is a deess of a
. wan, and vice versa coniirmed in the Holy Quran Ch.2:182 Chus:
"The women arte your dress and you are their dress.”
Having dealt with the stymology of the word WlLul' ik
ig necessary to conslder irts legal meanlng. Thus, in
' hiz "Malikl Law", a sumeary from French translation of
: the MUKNTASAR DF 51D EMALIL by F.H. Ruxcon {hercipalter
I referred to ag Ruxteo)S.XV1 p 12E, khul is explained as
one of the 8 different ways in whieh dissolution of
marrisge Talag can Lake place as follows:
"where there is aversion on the wife's part for her
lhusband, and the fermer Ieads het huwsband to comsent
to a disselution in return for cowpensation. This
mode iz known as khul' or release".
fcf Kisalah Rules 80, 1i86-120%.
I
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From the toregolng, 1t can beeuw seen that a non judicial Talag {Divorce}

4w contained in che Appellant's leter does not need the judicial stamp for its -

validity and I so hold., In sum principal issue Ho 1 1s resalved in Eaveur ol

the Hespondent.

A5 regards Tssue Wo 2 touching on the completiun of the 3 menstrual

(ldduh) puoricd within a period ob 2 moatls aral B duys stated by Che lsco

Lespundenk. Whether it is posesible and whether in such » matter aftectlng

her evidance should be believed?

the private pere of a woman,
fined in HAYAKL W NDA (19933 O HWLN (Part 2HI]

To starve with lddal haz been de

M3 p.320 by the Court of Apneal chus:
T

wlddal which literally in Arabic means number, fz the term of
probation incumbent upon a Woman in consequence of & digsolu-
tion wf moarriage either by divorce ox dearh of her husband.
1t is for 3 months in the case of divorce and 4 months and 10
days in the case of the death of the husband. But where the
divorced woman was pregnant at the cime of the divorce rhen
her lddah ends with rhe birth of the child and not 3 months
after the terminatlon of the tacrlage.”

On the effect of marriage to a woman observing Iddah the Court Further held

thus:
'"The Holy Koran prohibits u woman ohserving her lddah from
remareying during that peried. This is becouse durlog the 7
Tddah, the marriage is understood to be merely dormant but

not ended, as there 1s room for reconciliatioh bertween Lhe

nushand and wife. Thus, the lddeh serves as 4 post-divorce _
reconeiliacfon measure, This 1is one af the male reasons why

the husband is under a duty in Tslamic law to maintain the _
wile observing Iddah. And since Iglam forbids polyandry, a8

ian is Lurbidden o marcy & woban who is observing lddab ter _
the Low stillalflxes the scamp ol warriage on her. Any

mieriage contracted within che Iddah period as, in the inscant _
cuse, is cherefore a oullicy. (Pp.320-321, paras G-C)
Vor OEUNOLA, J.C.A. at page 321, pares C=E.
. "1t was noted thar becween dissclubtion of the marriagze
the lst appellant and the respondent an 2872784 |

bauwecn

a  the solempization of che marriage between the 1sE

o ‘od sppellant on 3/5/84 rhere were 64 days. The point |
was not controverted by either side ss 1t even agrces with |

simple arithmetical ralculation. Frow the Islamle principle

ourlined sbove the Iddah of the lat wmmmcnam:n should be [or
3 months from 28727840 Tc therefore follows that the marriage

hetwecn the lst and Znd Appellants contracted b4 days after the
dissolution of the marriage between the 1st appellant and the
pesipondenl Wi cuntrocted withila the lst appellout’s pellod

of Iddal. .
-B-
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The effected of such a wmarriage in Islamic Law
16 a nullity as the marclage is volid having been
contracted during the perlod of Iddah of the lst
Appellant.  See HOLly Curan Ch. 2 werass 235; Al-
Hashiyat Al Sadugqi wol 2 page 218 and Rurlen,
Halikil Law Ch. V. pages 90-91 quoted gupra”

Since the above Judicial authoritles define the period of lddah and
as three months or 3 menstral periods, the lssue raised in this appesl is
whether the 3 menstral periods can be observed within 2 months and 8 days?

T have considered the cave of the parvies on this issue. This matter
had , caught the attention of Islawic authorities to the effect that under
Igtamic Law when o woman said she has completed her "'Iddah’ on the usval time
she pbserved that mentral period, the Sharia Law says she should be belleved
wirhout adducement of swaaring the cath. This was aptly put in FATHUL ALTYL
MALIE VOL 2 pages 71 - 72 as follows:

" A woman should be believed without adducement
of cath for wormans trustworthiness in an issue
that concerns their private part'.

The above statement of Islamle Law becomes relevant in the instant
case. Moresa when it has been asserted that within this duration most women
gompleterthedir Tddah. In the circumstance the statement of lsc Respondent
before the two lawer Courts that she had completed her 3 menmstral period
within 2 months and elght deys lnstead of 3 months should be believed without
advancement of swearing nath since it 1s & matter concerning her privata part
and T go hoeld. Consequently, I resolve this second principal issue in favour
of the Respondent.

In yun thils appeal fails, and lc 1s dismissed. 1n wiew of the Family

nature of thls appeal, parties shall bear their individual costs.

e
MURITALA AREND OKUNOLA

JUSTICE, GOUKT OF AFPRAL.

AFPELLANT IN PERSLN.
HESPONDENT 1IN FERSON.

e
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CAfRS 15452000

e ———————

{DELIVERED BY MAHMUD HUIAMHED JCA)

of reading in draft the leading judgment just

T had the previledge
He had painstakingly set

delivered by my learned brother, Okunola JCA.
se and discussed all the issues ralsed in the

out the faces of the ca
nd conclusion that the

uppeal. I sontirely agree with his teascning a

t and should be dlemissed. 1 toa dismiss
luding the ordeTs an CnsEs

the appeal

appeal lacks merd
madl

and abide by the consequent 1al ¢rders Ine

in the leading judgment.

{8CD)
MARMUD MOUAMMED
JUSTICE, COURT OF APPEAL.
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CA/K/ 154572000
(DELIVERED BY SALFULLAHI MUKTAKA-COOMASSIE, JCA)

1 have had the benefit of the preview of the leading judgment
Just deliverved by my learned brother, Dkunola, JCA. 1 agree with his
reasgning and the conclusion reached Chat the appeal is devoid of merit
and should be Jismissed. [ too ¢lsmiss the appeal. 1 abide by the
cunsequeintial order mude ino the leading judgment including the order

on LOELE.

(SGL)
SALFULLALL MUNTAFA-COOMASS1E

JUSTICE, COURT OF APPEAL.
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