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JUDGMENT

RAMODIBED! JA;

(1} The appellants, a marded couple, who are members of a
comamunity resident at both Mothomelo and Kikao in the Central
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Kalahari Game Reserve (for convemsence, “the CKGR"),
challenge a decision of the High Court (Walia J) dismissing
their application for a declaratory redef couched In the following

terms, namedy, that:-

m

“

The refusal or falkae of the Rospondent fo ponmt the Applicants
fo roconvission af Mor cwn aponse Me bowbole (Ve
m7ummnmc«wwmm
mmmmnmmmmm«
the CKGR 30 Mad the Appicans may obstrect and use waler
mummumww

Rogulation ¢ of the Netonsl Parks and Game Resenvo
mm»wmmwwam
wuuwnmmmmmu
Borshiol for the afoesald puposss /s onlwhs  and
unconstiutional

The refusal or falume of the Respondent o confmm that Me
wmmmummmbﬂmam
walls or other Domholes on Mnd i the CAGR anxd 1o absiract and
mmmmwmumm
Section 6 of the Watew Act is untwii and unconstiutona

mwamduwbmumu
wdmwmnummmmm

Wlwamwmw
by or on beha of the Appicents fo ener e CKGR o kisnlly
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suiatie sHos for and 10 Sink 000 or MO Wedls Or olher Dowioks
wummnmmmm'

Crucially, it is common cause that the first appeliant was one of
the onginal applicants in the highly publicised case of Roy
Sesana And Others v. Attorney General, Case No. Misca
5212002, reported as Sesana And Others v The Attorney-
General [2006] (2) BLR 633 (HC). That case was heard by a
panel of three High Court Judges, namely, the Honourable
Judges Dibotelo, Dow and Phumaphi JJ.

Since the appellants have based their present matier on the
Sesana case, it 1s necessary to reproduce at the cutset the
folowing order made by the Honourable Judges in that case
on 16 December 2008 -

1. The farminafion in 2002 by the povevnment of the prowision of
pasic and essentd) senvicos fo S appicants in ¥ CKGR wes
neiher wilswitd nov anconstiutionsl (Dow J dissanting.)

2 mwumw»mumum
sonvicos fo & applicants in e CKXGR. (Dow J chssanting )



(4)

4

3 Prior fo 31 Jenuary 2002, tho apphconts weve i0 possession of (he
s, which ey wiidy occupwd in el selfoments o1 the
CHKGR (unanimous decision)

4 The appicants wore doprved of such possession by e
WM«WWWMM
(Oabotolo J dissivting )

S mmmmmmmmwmmmu
appicants is walsaild (Lnankmous docison))

6 The povernments rofusel 10 issve spociad game dcences o Me
appicants is uncovtiutonal. (Diboledo J diszanting )

r The governments refisal fo alow the applicants 1o enley e
CKGR unloss Mey o asued with permits & unlawls and
unconstifutionsl (Dibofelo J dissendng)

8  Enchparty shall pay their own costs. (Dow J dissenting)”

The relevamt facts as gleaned from the first appelant's
founding affidavit and the Sesana case are hardy in dspute.
| observe at once that it is a harrowing story of human suffering
and despalr caused by a shortage of water in the harsh cimatic
conditions of the Kalahan Desert where the appellants and their
‘Basarwa’ commundy fve. As the Sesana case shows, it al
began in 1961 when the CKGR was estabished by the Colonial
Government for two purposes, namely, (1) fo conserve the
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widlife of the area and (2) o provide a residenca for the
“Basarwa’, “San” or ‘Bushmen” people who were already Wing
there before the creation of the CKGR, albeit on a nomadic
basis, dependent, among other things, on the avadabiity of
water. As a result, these people were left alone 1o lead thew
traditional nomadic mode of life in and outside the CKGR
without hindrance. It is not disputed that over the years they
tormed permanent seftiements inside the CKGR whilst
continuing with their traditicnal way of e as hunter-gatherers
To s credit. the Government provided them with essential

SCIVICES.

Thepamosareoncam\ongromdmatinoramwestm
De Beers Company agreed that a prospecting borehole (the
bomhole')whichi!badwnkatwmbbutwhichltno
lomefneededshoudnowbeusedloptovidcwatertormo
residents of the CKGR. It is important to record that the
Government did not object. Hence the “Basarwa™ communities
including the appellants benefited from this arrangement. The
borehole in question is the subject matter of this appeal
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Crucially, it is common cause that between 1986 and 2002 the
Ghanzl District Council maintained the engne of the borehole
pump. It provided fuel for t and regularly bowsed water from
Mothomelo to the *Basarwa’ communities in other pans of the
CKGR.

By 1984 the Government had a change of policy based on a
perceived incompatibility of “Basarwa”™ communities living side
by side with wildife, On 31 January 2002, the Govesnment
relocated” the appelfants and others to settlements cutside the
CKGR specially bullt for that purpose. The reasons for this
cedsionm(i)ummeCKGRshouwnowbemmfor
the conservation of wildife and (2) that human settiements
were incompatible with consaervation of widlife. It was fell
necessary, therefore, that the reserve's then residents be

accommodated elsewhere outside the CKGR.

i is once again common ¢ause that during the “relocations”

which followed, a pump engine and water tank, which had baen
installed for purposes of using the borehole at Mothomelo were
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dismantied and removed. it is not far-fetched to conclude as a
matter of overwhelming probabiity that this was designed 10
induce the residents to refocate by making it as ddficullt as
possible for them to continue residing inside the CKGR. Be
that as it may, the borehole itself remained in place. It was of
no use to anybody. R remains unused to this day. It has
indeed tumed mto a while elephant whilst the “Basarwa’
communities in the area continue to suffer on a daily basis from

lack of water,

Quite significantly, the first appellant’s account of the human
suffering at Mothomelo due to lack of water is uncontesied.
Very often the appellants and other members of the vanous
communities in the reserve do not have eénough water to meet
their needs. They depend on mekons which are either scarce of
sometimes non-existent. As a resull, Me becomes “extremely
gifficult” They spend a great deal of their time in the bush
*looking for any root or other edible matter from which we can
extract even a few drops of water” The absence of water
frequently makes them “weak and vuinerable to sickness.”
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Somedmomwuufmm'comﬁpam.hmmamo!
dizziness.” Often they ¢o not sleep well, Young children “cry @
great deal.” omanmeydonoﬂhavemtooootortodem
themseives. Anomcwlrapaldesuibeelhemaa'v«ydmy.
due to lack of adequate water for drinking and other domestic
use” In these circumstances the appellants are “anxious O
mwuseofmebaahde.whichnasnowbeenmmfor
several years” Thcypolmwmefactmlmemmisolm

useboaumelsobu!thalitisvmuomekmmm.

lllsconvemen&atmlssugetogtveamtaoooumdtm
respondent’s reaction to the appication for the re-
commissicning of the borehole. The answering alfidavit was
mdwbmimMM']mOb
meemtutmmdmlmw
National Parks. On the facls, he does not deny the matenal
averments made by the first appeliant as fully outlined above.
These must, therefore, be acoepted as correct on the authority
d;wmwmm
Ltd 1984 (3) SA 623 (A) ! 634 - 635, See also Ndlovy v
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Ngwato Land Board [2007] 2 BLR 860 (CA); Greenways

BLR 270 (CA) at 275-276. Thus, for example, Mmopelwa does
not deny that prior to their ‘refocation™ the appellants obtained
water from the borehole. He prefers, however, to call ¢ a
‘prospecting hole” and not a “borehole”. This appediation, as he
says, is on advice from his atlorneys, basaed on the provisions
of the Water Acl. Furthermore, 50 he says, the borehole was
never meant 10 be the source of water supply to the appedlants
and other “Basarwa’ communities but was drilled with a view to

prospect for mnerals.

It is the respondent's case as gleaned from Mmopelwa's
answering affidavit that it is the Government's polcy that
*encroachment of settliement onto widlife area”™ such as the
CKGR “leads to sprawiing and land use conflicts’
Furthermore, it is alleged that the tvinging of waler tanks or
any such facility into the CKGR will "seriously and negatively
compromise the very purpose for which the CKGR was
established in that there will be unquestionable Ikelhood of
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turning the CKGR from being a wildlife reserve and fauna
conservation into @ human habitation® Human settiement in
the area would “endanger the life of wild animals and fauna
generally.” i is also the respondent’s case that the Govemnment
declared and “zoned” the CKGR a wikllife reserve and fauna
conservation area and that whatever hardships the appellants
are facing are of their own making inasmuch as they freely
chose 10 go and live where there is no water.

Finally, it is further the respondent's case that s 6 of the Wates
Act. Cap 3401 (the Act’) does not give the appellants an
absolute right to abstract water. In any event, so it is alleged,
the deponent himself does not have power under the Act to
grant the appellants water rights in the CKGR.

In my view, the respendent’s reliance On zonng policy can
quickly be disposed of as it is a non-siarter. Thes is 80 mainly
for two reasons. First, the appellant’s occupation of the CKGR
preceded the zoning policy in question. As will be recalled, this



fact is contained In the High Court order in the Sesana Case

in these terms:-

"1 Prier b0 31 Janvary 2002, the applicants weve in poasession of
the And, which My wlldy cocupied bn they selwma's in Me
CKGR {unanimous decision) ”

Secondly, the High Court upheld the appeilants’ right of
continuing occupation of their settiement in the CKGR. In this
regard the court minced no words in its order when it said the

following:-

‘4. The spplicants weve dopoved of oh possession [ Mhewr
sottloments i Se CKGRJ by the Govemmen! fomaldy o wrongly
and withow! heir consey. (Didoledo J dssentng )

/. The Govenmment ['s] refusal (o aliow Me appicants 1o endor the
CKGR umiess they am isod with pents /s uniowid and
unconsiiudional * (DRoie J dssentng)

it is important to note that there was no appeal against the
High Court order in the Sg¢sana case. It is undoubtedly right
and proper, therefore, for this Court 1o proceed on the basis of




[13]

12

the corectness of the High Count judgment. It follows from
thesecmddemﬁom.innwm.nmupomtaboutmino
does not assist the respondent, The conclusion is inescapable
in these circumstances that the appellants are lawful cccupierns
of their settlement in the CKGR.

lmmmenhocomidumempondenrspo’mmodonseo!
the Act uismm\gooobsemmmoumcmmme
respondent’s heads of argument in this appeal are sinclly
confined to an interpretation of this section. In essence Mr.
m!;.ownulforlhormmnt supports the court 2 QUO's
iMehmmeMsﬁdmmmmtm
upon the appeliants a right to sink any borehole in the CKGR
“at will, in unimited quantities, from an unspecified number of
boceholes”. Indeed, the ccurt @_quo hekd that the right to
abstractwatarunderselsmonslmmwnhmwfof
authorisation provided in 8 9. In the court & quo's view the two
sections are inconsistent with each other, That being the case,
mthddMuMefs”ow\elnmmmmm:M.
s9looAct.bclngalanemnse.pmaladovorme
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latter. On this line of interpretation the court 8 quo concluded
that an owner or occupier of land intending to sink or deepen
any well or borehole thereon and abstract water therefrom for
domestic purposes, may do $o only in accordance with a water
right granted under the Act

It is convenient at this stage to reproduce the refevant parns of
sections 6 and 9 of the Act in order to fully understand the
competing submissions in the matter. These sections provide
as follows. -

6 (1) Subect 0 e provisions of this Act and of any offer wnllan few,
e ownar or occupier of any Jand may, withouf & waler sght -

(a) sivk or Seapen any wed or boraholy Mhaman and adstroct, and
use woler Sombom Gr dOMNSic purposes, Nof eacoechny
such amount por day o5 may bo prescnbed in mlsson L the
aroa wheve such wedl or bomhol i stunded by the Minsi
affer consuafion wih a9 adwvisory board esfabésied o
purscance of sechon 33 v espect of e ama:

Prowded thaf (s pamgraph shall nof authonze hw sinking of any
Borohode within 230 redes of aay ofer bovehole {other then o dry




(15]

14

Dosohole) o authodse e despaning of any borhole wivch is
withn iz chstance of any odbor boehok

2.(n Sutject fo the fompaing prowisions, o pavson shal dived, dam,
sfore, ADSURCE Use, or AT Sty effiuant Into, pubic eer of
for any SUch PUTPase CoNStut any works, excap! 9 AcCOMace
with @ waler AN granted wcey Shis Act *

In my view, whilst s 6 is subject to the provisions of the Act, s 9
is itself plainly subject to the provisions of s 6. Insofar as the
two sections and the use of water for domestic purposes are
concemed s 6 is the dominant section. Ms provisions overrde
those of s 9. This view finds support in the words appearing in
s 9, namely, "Subject 1o the foregoing provisions.” It is as plain
as can be that the “foregoing provisions® referred to in this
section include s 6. In adopting this interpretation | am mainly
atracted by the following remarks of Miller JA, writing for a Full
Bench of eleven Judges in S v Marwane 1982 (3) SA 717(A)

N 74T ~ T4B -

“The words ‘subject 4 e provisions of this Constiubion” in s 83 (1) of the
Constiution cloady govom Me povision Mol Aws i opamiion
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Immediay pior o e commoncomand of the Consthwion aw 0
contvom in cpesation.  The purpose of the phrase Subject &7 0 swoh 8
confox! is 10 ostobish who! & domssan! and wha! subordinafe or
subsarvont hef 1o wiich & provision s ‘sebject’, /s dominant - i case of
confic? it prevals over Mad wiich s subyect fo X. Cardainly, it (he Sedd of
lepisiation, e phrase hos Mis char and accapled connotadon. When
the legisiafor withes & convey thal Med wivch /s now baing  enecied i
not &0 peevid i crcumstonces whove £ conficls, o i3 Wnconaisient or
incompatitie, with @ spocited olber anscioany, # vavy froquondy, # nod
admost invarably, gualfes such anscimad by Me method of dectsing £
10 bo ‘sutiect 10' the olhwr speciied one. As Megary J cbsenved in C
avxi ) Clark v ivand Revenue Commssioney (1973) AY ER 513 af 520
n my judpment, the phyase subject! &' is a simplo provision which
moroly subyects the provisions of Me subject subsscions 0 e
provisions of the master subsections. When thero is no clash, the phrase
MW:IMNMMMMWGIDM.'

On this Interpratation, therefore, | am driven to conclude that
the court @ quo misdirected itself as to the relationship between
the two sections. As Mr. Bennett counsel for the appellants,
correctly submitted, these sections are not merely entirely
consistent with each other but they are integral to the scheme

of the Act.

It is contended on the appeliants’ behalf thal the plain language
of s 6 (1) (2), coupled with sheer common sense, mean that
any person who lawfully occupies or owns land has a right to
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sink a borehole on such land for domestic purposes without a
water right. The point on common sense was crisply put in
these terms in paragraph 27 of the appellants’ heads of
argument:-

27 .10 8 counkry in which an occupiir of lind may have
diil boneath X 1o fnd waler he and Ms family witf need ¥
they am o ko eve, ¥ is unswpvising thef Padement
shoukt have decided that he shoukd have an Snhomvt npiy
1o do just that.™

| find this submission not only attractive but also unanswerable
in the context of the present matier where the appeliants as
lawiul occuplars of the land in question marely seek, at their
own expense, permission 10 use waler from a discarded
existing borehole for domestic purposes, something they had
admittedly been doing tefore. Indeed, itis not their case that
they should be granted a water right 1o abstract water “at will, in
unlimited quantties, from an unspecified number of boreholes”
as the court g quo incorrectly held. All that they need, as | say,
is permission fo use the existing or an altemative borehole at
ther own expense and not Government’s expense. In my view,
it cannot be emphasised strongly enough, as Mr,_Bennett
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comectly submitted, that in Botswana water is at a premum.
Lawful occupiers of land such as the appellants must be abie 10
get underground water for domestic purposes, otherwise their
cocupation would be rendered meaningless. Indeed, | accep!t
that thvs is the rationale behind s 6 of the Act. Accordingly, |
have no hesitation in concluding that the appeliants, being the
lawful occupiers, do not require a water right for the use of
Mothomelo borehole, or indeed any other current or future
borehole on land in the CKGR, for domestic purposes.

But then the respondent had another string 1o her bow. it was
contended on her behalf that the borehole at Mothomelo is in
fact not 3 borehole but a ‘prospacting hole” which in turn falls
outside the definition of “borehole” in s 2 of the Act. It was
contended, therefore, that the water extracted from the
*prospecting hole® qualifies as public water because it s
underground water admitledly made available by means of
works as defined.  This argument ignores the uncontested
evidence that the borehole in queston ceased o be a
prospecting borehole several years ago. As correctly stated in
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paragraph 8 of the respondent's heads of argument, “it IS
common cause that prospecting for minerals ceased long #g0
and the borehole was closed sometime in 2002 it s not n
dispute that the borehole was subsequently converted o use
for domestic purposes for the benefit of the appellants and
other communities residing at Mothomelo,

mthoightdmeforegdngcmmmm._mm
submitted that the respondent has not advanced any legal
misfmmmmwsmmwmmwmm
use of Mothomelo borehole for domestic purposes. | agree
Mr. Belger sought to meet this point by submitling that the
m«:sehddmmecovunmemnadcompledmns
constitutional obligations towards the appeflants and other
‘Basarwa® communities occupying the CKGR. He naturalty
stressad the court @ qua's finding that the Govemment was nol
obliged homtorethopmwnolbasicandessowalaems
to the occupants of the CKGR, a pont  which is readily
conceded by the appellants. It is clear from the Sesana case,
nowever, that the court 3 quo did not deal with the issue
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confronting this Court in this appeal, namely, the appeliant’s
right to use water for domestic purposes in terms of s 6 of
the Act at ther own expense. There was no finding that the
Govemment was, notwithstanding s 6, entiied to seal the
Mothomelo borehole as it did. | conclude, therefore, that the
Sesana case does not assis! the respondent in this regard. |
repeat for emphasis that the appellants do not need a water
rigmwusomeborel\oleatmw\omoioauhe‘tmexpensefa
gomestic purposes. They are exaclly in the same position as
the oniginal applicants in the Sesana case.

It remains then 1o deal briefly with the appellants’ point relating
1o s 7 (1) of the Constitution. Walia J held that this Issue was,
in effect, not pleaded but it was sufficiently raised and referred
10 in the papers before him 1o have justified an appropriate
amendment of the notice of motion had that been sought. As it
was, the issue was dealt with by both sides in this Count without
any such amendment having been considered necessary.
Section 7 (1) reads as follows:-




o0

*7.01) No pwson shad Do subjcied o fomuw or fo Inhaman o
dograding pursshomnt o other froadmevy.”

As_&._ggn_umcomwywbmmed.hmvlew.mengmis
absolute and unqualified. Unlike the other rights contained in $3
of the Constitution it i not subject to any Emitations “designed
10 ensure that the enjoyment of the said rights and freedoms
of others does not prejudice the rights and freedoms of others
or the public interest.” | should add that | approach the matter
on the basis of the fundamental principle that whether a person
has been subjected 1o inhuman or degrading treatment
involves a value judgment. It is appropriate to stress that in the
exercise of a value judgment, the Court is entitied to have
regard to international consensus on the imporiance of access
to water. Referance to two important documents will suffice -

(1) On 20 January 2003, the United Nations Committee on
Economic, Social and Cultural Rights submitted a report
on what it termed Substantive Issues Arising In The
implementation Of The Intermational Covenant On
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Economic, Social and Cultural Rights. In its imroduction it
stated the following -

g F mmmwmmop‘wmw
for Ae and heolth The buman dght & wader is Mdkspensabie for
Wackyy @ Me in human dignfy N is a premguisde fv Me
realisation of other human rights..

lnpmgtwhw(d)ofusrepmmcommitaesaidme
folkowing. -

“16. Whoreas e mght o walor appies L0 overyorw, Stales
mmmwmmmw
mmmmmwmmn
Mmmmmmm
mm«mmmm
MWMMMM
and dofanees. mmmmmm
shaps 10 ensuro el

& Wpoopbtmbmmrmmw
mmnmmm«w
udowiul poluion. Siafos should prowde resowces for
mmum.mmmm
DCoPas 10 woler”

(2) On Juty 2010, the United Nations General Assembly
recognised the right 1o safe and clean drinking water as a
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fundamental human right that is essential for the full
enjoyment of life and all human rights, Accordingly, the
UN General Assembly called upon States -

) To easwe A9 Mmanspaevicy o e plnning and

implameviation process 0 e provision of safe denking
waler and sentation and dho active, froo and meawnghid
pavticipation of the concemed lcal commundies ad
rvovan! sebefoiies

R was submitted on the appellanis’ behall that the
Government's refusal 1o allow them permission to use, at thesr
own expense, the Mothomelo borehole, or any other borehole
in the CKGR for that matter, for domestic purposes amounts
10 degrading treatment contrary to s 7 of the Constitution. For
the sake of brevity, the appellants place reliance on the
uncontested facts as fully set out in paragraph (8) above as
constituting such treatment,

Crucially, the respondent does not deny that the factors set out
in paragraph [8) above amount to degrading treatment As
indicated earlier, it is contended on the respondent's behalf
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that the Government has complied with its constitutional
cbligations towards the appellants. It is contended that it has
been vindicated by the Sesana case which held that it is not
obliged 1o provide the occupants of the CKGR with essantial
services., Furthermore, so the argument continues, the
appellants must go and live outside the CKGR in crder 1o get
services such as water in terms of the Government policy of

zoning.

It is significant that the Government is unable to point to any
qualifications the original applicants had in the Sesana case
which distinguish them from the appellants insofar as use of
water for domestic purposes is concemed. As was cnsply
pointed out to respondents counsel during argument, the
Government seems 10 be saying to the appellants:- “you can
live in your settiement in the CKGR as long as you don't
abstract water other than from plants.” Surely that cannot be
fight Deing the best | can in the exercise of a value judgment
in these circumstances | am driven to conclude, therefore, thal
the tactors set out in paragraph [8] above amount 1o degrading
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reatment of the appellants. Indeed, | accept that there is a
constitutional requirement based on international  consensus,
as Mr,_Bennett contended, for Gowvermment 1o refrain from

inflictng degrading treatment

Al paragraph 7 of his judgment the Judge 3 quo made a finding
that only the 189 applicants in the Sesana case had the right to
reside in the CKGR without the need 10 apply for a permit. This
finding might affect those of the appeflanis who were not
applicants in the Sesana case but who nevertheless reside n
the CKGR and claim the right to do so. It might affect others
who make similar claims but who have not been heard by the
court because they were not parties to the Sesana case and
are not pasties to the present proceedings.

Counsel for the appellants submits thal the Judge 8 guo ought
not to have made any finding as to whether persons other than
the Sesana applcants have a right to reside in the CKGR,
because neither party pleaded, led evidenca on or argued the
issue. Furthermore, the Judge a quo did not need o decide
the issue in order to determing the applications before him. |
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agree. Insofar as may be necessary the finding In queston
must be regarded as nol binging.

It remains 10 say that the appellants litigated on their own behas!
and for the members of their community in the CKGR.

In the light of the foregoing considerations the appeal must be
upheid. The following order is made:-

(1) The appeal is allowed.
(2) The order of the Court 2 quo is set aside and substituted
by the following:-

1. It is deciared that the applicants have the right at

their own expense

1.1 To re-commission the borehole at Mothomelo in
the Central Kalahar Game Reserve (‘the
Reserve”) formery used to provide water to the
residents of the Reserve, and to sink one of
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2

more further boreholes at such site inside the
Reserve as the surveyor or borehole engineer
they may employ may advise them is most likely
to achieve the purpose referred 10 in paragraph
1.3

To service, repair and maintain in good working
order any borehole to which this declaration
apphes.

To use waler abstracted from any such borehole
for domestic purposes only, in accordance with
section 6 of the Water Act.

By themselves or their agents 1o bring into the
Reserve, and o the extent necessary to enable
any borehole 10 which this declaration applies
can be used for the purposes referred to in
paragraph 1.3 10 retain therein
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141 any rig, machinery, plant or
other equipment that they may
reasonably require to carry out the
works referred to In paragraph 1.1
and 1.2 ;and

142 any water tank that they may
reasonably require 10 store water
abstracted from any borehole to
which this declaration applies,
prior to its domestic use.

To obiain such advice or assistance from
persons resident oulside the Reserve as they
may reasonably require to cary out the works
referred fo in paragraphs 1.1 or 1.2 and fo
transport the matenials referred 1o In paragraph 4.
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(1) Unless ## has reasonable grounds to believe that a
person for & purpose referred 10 in paragraph 1.5 is not
competent or s of bad repute, on payment of the requisite
fee the Department of Wikilife shall issue an entry penma
to him on terms that enable him to complete his task
within a reasonable period

(2) The Department of Widlife may direct any such person to
leave the Reserve If it has reasonable grounds o believe that
he has faled to comply with the terms of his permit or that his
continued presence therein Is likely to be detrimental 1o the

nterasts of the Reserve.

(3) If and when the Department of Wikllife refuses to issue a
permit under (1) or directs a person to leave the Reserve under
(2) it shall inform the appiicants orally and in writing and the
applicants’ authorised representatives in wriling of the grounds
on which it has done $0.
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(4) Before the borehole at Mothomelo is deepened or any new
boreholoissmk.mrewmwnoeioemnbomnwtm
Director of Geological Surveys of Botswana pursuant to section
cammmwammmmmnowm
carried out in accordance with the notice.

2, Therespondaushalpayoostsmduangmecosuoﬂwo

counsel *

DELIVERED IN OPEN COURT AT LOBATSE THIS 27™ DAY OF
JANUARY 2011.
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JUSTICE OF APPEAL

| agree

I agreo

| agroe




