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JUDGMENT

Concerning: the preliminary question relative to article 10fp@ragraph 2, of the Judicial
Code, raised by the Anvers Court of Appeal.

The Constitutional Court,

Composed of the Presidents M. Bossuyt and P. Martand of the judges M. Melchior, R.
Henneuse, E. De Groot, L. Lavrysen, A. Alen, JSRappe, J.-P. Moerman, E. Derycke, J.
Spreutels and T. Merckx-Van Goey, assisted by thetalerk P.-Y. Dutilleux, presided by the
President M. Bossuvt,

After having deliberated, renders the followindgment:

*

* %
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l. Subject of the preliminary question and procedure

By the judgment delivered on 21 April 2009 concegniozef Verstreepen against the
public sector Pensions Services and the federdigEimancial Services, for which the court
clerk received the expedition on 28 April 2009, Awevers Court of Appeal asked the following
preliminary question:

“Does article 1017, paragraph 2, of the Judiciadl€wuiolate the articles 10 and 11 of the
Constitution such as it limits its enforcement i@ tauthority or organization required to apply
the laws and regulations provided for in articl®g9, 6°,) 580, 581 and 582, 1° and 2°, and as
such as it does not extend its enforcement to titieoaty or the organizations responsible for
applying the analogous laws and regulations orasseicurity for the public sector employees?”

The Council of Ministers lodged a statement.
During the public hearing of 12 January 2010:

- Appeared before the Court J. Mosselmans, with BtePg attorneys at the Brussels
Bar, for the Council of Ministers;

- The reporting judges E. De Groot and J. Spreutelgighed a report;

- The aforementioned lawyer was heard;

- The case was deliberated.

The provisions of the special law of 6 January 1888cerning the procedure and the use
of languages have been applied.

[I. The facts and the previous procedure

On 1 November 1988, Jozef Verstreepen was perssionbis capacity as a first class
postman due to physical incapacity. Due to his wegldn 22 May 2004, the amount of his
pension was reduced as of 1 October 2005. Sinamhsiders that this measure discriminates
him from the non-married cohabitants who benebtrfra public sector pension, he summoned
the public sector Pension Services and the fegenalic Financial Services before the Tumhout
Court of First Instance. Following the decisiontleé Court to declare its action unfounded, he
filed an appeal before the Anvers Court of Appeal.

The Court of Appeal also considers this actionountled. As concerns the expenses,
Jozef Verstreepen argued that the article 1017agoaph 2, of the Judicial Code creates a
difference in treatment, for which does not exiseasonable justification, between the socially
insured, as to whether they are employees or sarvants.Tha quo judge considers that it is
necessary, before ruling on the costs, to ask thet@ preliminary question on this topic.
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[1l. Asconcernsthe Law
-A—

A.1.The Council of Ministers outlines that the lasf 21 April 2007 relating to the
repeatability of attorneys' fees and expensedatad a new content to the procedural indemnity
provided for in article 1022 of the Judicial Codethe sense that it must now be understood to
mean the global intervention for the fees and egegrof the lawyer of the successful litigant.
The provision in question includes an exceptiortite general rule, which provides that as
concerns actions initiated by or against the shyciakured person, the public authority of the
organization responsible for applying the law aedutations provided by articles 579, 6°, 580,
581 and 582, 1° and 2° of the Judicial Code atbheory mandated to the expenses.

A.2. The Council of Ministers outlines that eveough the question asked is formulated
in a broad manner, the pending claim before dahguo judge is about an alleged unequal
treatment of employees and civil servants as comscetaims of pensions. It considers that
therefore, the examination of the preliminary gisestan be limited to these claims.

A.3. The Council of Ministers outlines that the yisdon called into question constitutes
an exception to the general rule and that it nthstefore, be interpreted in a restrictive manner.

By linking the enforcement of this provision to tblaims for which the Labour Court is
exclusively competentatione materiae, the legislator considered desirable to limit éxeeption
to the general rule to specific claims related ¢oia security, which can only be heard by
Labour Courts.

Pursuant to article 580 of Judicial Code, the Lalfoourt is competent to hear the claims
relating to the rights and obligations of employeaesl apprentices as concerns the retirement
pension and the survival pension. According to @stant case law, including from the Court of
Cassation, the Labour Court is not competent ta leems relating to the retirement and
survival pension of civil servants. These claimié iathin the jurisdiction of the Court of First
Instance, because the pensions at issue wereutedtiby a specific law or regulation or in
accordance with them, and because they are coaedidar a deferred wage. This has for effect
that the provision in question does not apply ®dlaims relating to pensions opposing a retired
civil servant to the public sector Pension Servidedeed, the applicability of this provision is
related to the subject matter jurisdiction of tlebbur Court.

A.4.1. According to the Council of Ministers, thitservants cannot be compared to
employees as concerns pension plans, in so muttegdans applicable to them are different
than the plan applicable to employees, in ternth@bbjective, the financing mode and the grant
conditions. The categories in question not beingmarable, the equality and non-discrimination
principle would not be violated.
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A.4.2. Notwithstanding this observation, there asumequal treatment, according to the
Council of Ministers, since the pension plans agtlle to the civil servants are financed by the
public authority. For this reason, this plan is noter social security, which is based on social
security contributions paid for by employees, emgpte and self-employed workers.
Furthermore, the public sector pension is qualibigdhe “deferred wages” doctrine.

It is therefore reasonably justified, accordingtihe Council of Ministers, that a claim
relating to pensions opposing public authority anelvil servant is not included in the scope of
the provision in question, since this provision leggpexclusively to claims relating to social
security, of which public sector pensions are npag of.

A.4.3. According to the Council of Ministers, a iokarelating to the pension of a civil
servant could eventually be compared to a clainceonng the salary of an employee. Indeed,
in the case of a civil servant, a claim concerrangension is a claim relating to a differed wage.
Pursuant to article 578 of the Judicial Code, tabdur Court hears claims relating to the salary
of employees. If the employee loses his case, & pay the expenses, considering that within
this claim he cannot avail himself of the provisiamuestion. This is also the case for the civil
servant as concerns the claims relating to hisipensvhich must be considered as a differed
wage. There is thus no difference in treatment.

-B-

B.1. Article 1017 of the Judicial Code, modifiedtlst by article 128 of the programme
law (1) of 27 December 2006, provides:

“Every definitive judgment pronounces, automatigathe imposition of the expenses
against the losing party, unless specific laws pi®wtherwise and without prejudice to the
agreement of the parties that, the case beingabe stipulates.

The imposition of the expenses is, however, alwdglvered, except in cases of
frivolous or vexatious requests, to be borne byat#hority or the organization responsible for
applying the laws and regulations provided in &8&79, 6°, 580, 581 and 582, 1° and 2°, as
concerns the requests introduced by or againgabially insured.

By socially insured, must be understood as: théapansured as provided by article 2,
7°, of the Law of 11 April 1995 aimed at institigithe socially insured's “Charter”.

The expenses can be compensated within the maegidedl by the judge, either if the
parties lose respectively on any charge, eithexdat spouses, ascendant relatives, brothers and
sisters or allied to the same degree.

Every hearing for a judgment reserves the costs.”

B.2. On the facts of the case, the motivation efdkcision to refer and of the phrasing of
the entirety of the provisions referred to in detit017, paragraph 2, of the Judicial Code and the
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fact that the Court is invited to rule on the comithty of this legislative provision with articke

10 and 11 of the Constitution, insofar as, by rafigrto article 580, 2°, of the Judicial Code, this
provision instils a difference in treatment betwéan categories of socially insured persons: on
the one hand, the employee which has filed a jadicomplaint against the authority or

organization responsible for enforcing the laws eegllations referred to in article 580, 2°, of
the Judicial Code, and, on the other hand, the reerabthe civil service statutory personnel

who files a complaint against the authority or oigation responsible for enforcing the

analogous laws and regulations relating to theasgeicurity relevant to this type of personnel.

Only the first is assured that, except in caseBiwblous or vexatious requests, he will
not be mandated to pay the expenses.

B.3.1. Article 1017, paragraph 1, of the Judiciad€ provided at first in general terms
that any definitive judgment mandating payment e expenses to the losing party, without
prejudice to the agreement between parties.

The exception, included in the provision in quastiwas introduced by article 15 of the
law of 24 June 1970 modifying the law of 10 Octoli®67 including the Judicial Code and
provisions relating to the competence of courts tibdnals and to civil procedures. During the
preparatory work for this provision, was declaredls topic:

“Article 14 [currently 15] fulfills a gap which haeluded the authors of the Code and the
legislator.

Under article 1017 of the Judicial Code the logiagty is mandated to pay the expenses.
This rule has a general scope.

It however suffers from exceptions in the casesre/Bpecific laws depart expressly from
it. This is the case for work accidents and protesd illnesses (the law of 20 March 1948,
completing as concerns the procedural fees, the t@erdinated on work accidents).

However, there exists, in the current state of ldwe, cases where the procedure is
guaranteed to be free of charge for the benefesaof indemnities, namely in cases of
mandatory health and disability insurance. Medeeminations to which the insured can be
subjected to do not incur fees for the interestatigs.

There is no reason to modify this rule at the mamei establishment of labour
jurisdictions.

Also, the project tends to only maintain what, eims of social security, has been
historically allowed” Doc. parl., Senate, 1969-1970, n° 11, p. 8).

B.3.2. It appears that, with the provision in qumst the legislator wished to avoid,
originally, that parties which benefited from adrprocedure before the transfer of the disputes
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relating to social security to the labour jurisdios could, following this transfer of competence,
be mandated to pay the expenses when they lose.

B.4. Before the transfer of the claims relatingdaial security to the labour jurisdictions,
the victims of work accidents, namely, benefitezhira free procedure as provided by the law of
20 March 1948 completing, as concerns the procetkes, the coordinated laws on work
accidents.

It can be deducted from the preparatory work fas taw that the legislator wished to
avoid that the victims of work accidents be broughtaccept an insufficient [indemnity] offer
by fear of having to pay the judicial fee®dc. parl., Senate, 1946- 1947, n° 153, p. 2).

B.5. The fact that the legislator, through the jsmn in question, wished, in a more
general manner, to facilitate access to justicelersocially insured for which the social rights
are contested is expressly confirmed in the préparavork of article 129 of the law of 13
December 2006 establishing different provisionsceoning health, which replaced paragraph 2
of article 1017 of the Judicial Code, in order p@afy, namely, that only the socially insured as
provided by article 2, paragraph 1, 7°, of the lafvl1l April 1995 aimed at instituting “the
charter” of the socially insured can avail themsshof this provision. The following was
declared on this subject during the preparatorkvwessions:

“Pursuant to article 1017, paragraphs 2, of theiclaldCode, the social security
organizations are required to pay the expensegpext cases of frivolous or vexatious requests,
as concerns the requests introduced by or agdiasbdneficiaries. The legislator thus initially
wished to make access to justice the easiest pedsitthe socially insured.

The fields within which disputes might arise reigtito health and disability insurance
have extended greatly in the past years and comgera and more problems that are foreign to
the insuredstricto sensu. Other parties try by all means available to witles beneficiary notion
in order to benefit as well from the free proceddree case law has accepted that the notion of
beneficiary must be interpreted in a strict maringrit is not unanimous.

The suggested modification’s objective is to putesmd to the discussion concerning
whether the care establishments and providers eanobsidered as beneficiaries within the
meaning of article 1017, paragraph 2, of the JatliCode. The use of the social insured notion
answers the initial intent of the legislator to gardee a free procedure for the socially insured
for which the social rights are conteste®@o€. parl., Chamber, 2005- 2006, DOC 51-2594/001,
pp. 62-63).

B.6.1. Pursuant to article 2, paragraph 1, 7°,hef kaw of 11 April 1995, must be
understood by “socially insured”:

“The individuals that are entitled to social betgfivho are eligible or could be eligible,
their legal representatives and their authorizpdesentatives”.
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B.6.2. The social security benefits must be undetstas social benefits, as listed by
article 2, paragraph 1, 1°, of the law of 11 AA8I95.

This article provides:

“For the execution and application of the presamt &nd its execution measures, this is
what is meant by:

1° ‘social security’:

a) all the areas repeated in article 21 of thed&®9 June 1981 establishing the general
principals of social security for employees, ineéhglthose for the social security of marines
from the merchant navy and the miners;

b) all the areas provided by a), for which the agpion is extended to people employed
in the public sector, and the areas of the puldtas that fulfill an equivalent function to the
areas provided by a);

[..].

B.6.3. It follows from the above that the publicce plans that fulfill an analogous
function to those of social security plans applieaio employees (article 21 of the law of 29
June 1981) must be considered as falling undeaksecurity and the persons entitled to these
social security benefits must be considered asidpansured” within the meaning of article 2,
paragraph 1, 7°, of the law of 11 April 1995.

B.7. In so far as it is applicable to claims betwéee socially insured and the authority
of the organization responsible for applying thewdaand regulations relating to social security,
provided by article 580, 2° of the Judicial Codat hot applicable to the claims between the
socially insured and the authority or organizatresponsible for applying the analogous laws
and regulations relating to social security for thal service statutory personnel, the provision
in question creates a difference in treatment betwe/o categories of socially insured persons
which is not reasonably justified, in regard to thgective pursued by the provision in question,
which is the simplification of the access to justior the socially insured for which the rights are
contested. Indeed, the risk of being mandated totp@ expenses constitutes a restriction on
access to justice for the civil service statutoeyspnnel members for which the social rights are
contested, as well as for the employees.

B.8. In so far as it does not provide for the maada pay the expenses to be always
required, except in cases of frivolous or vexaticeguests, to be paid by the authority of the
organization responsible for applying the laws eegllations relating to social security of civil
service statutory personnel analogous to the lawdsragulations relating to social security of
employees, as provided by article 580, 2° of thdicial Code, as concerns the requests
introduced by the socially insured, the provisianquestion is not compatible with articles 10
and 11 of the Constitution.
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B.9. Considering this shortcoming is located in tigse submitted to the Court, tlasquo
judge is responsible for ending the unconstitutibnéound to exist by this Court, because this
acknowledgment is expressed in terms sufficientlgcise and complete to allow for the
provision in question to be applied in respectrtitkes 10 and 11 of the Constitution.

B.10. The preliminary question calls for an affatme answer.
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On these grounds,

the Court

rules that :

Article 1017, paragraph 2, of the Judicial Coddaties articles 10 and 11 of the Constitution, in
so far as it does not provide for the mandate totpa expenses to be always required, except in
cases of frivolous or vexatious requests, to bd pgithe authority or the organization
responsible for applying the laws and regulatiatating to social security of civil service
statutory personnel analogous to the laws and aéguk relating to social security of
employees, as provided by article 580, 2° of thaiclal Code, as concerns the requests

introduced by the socially insured.

Hereby delivered in Dutch and in French, in accocgawith article 65 of the special law of 6
January 1989, at the public hearing of 25 Febraadp.

The court clerk, The President,

P.-Y. Dutilleux M. Bossuyt



