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punqtSia mocemuli. igi SesaZloa daeqvemdebaros 
redaqciul gadasinjvas. 

 
saqmeze Khudobin v. Russia, 
 
adamianis uflebaTa evropis sasamarTlos palatam (mesame 
seqcia), Semdeg mosamarTleTa SemadgenlobiT: 
 
b-ni b.m. zupanCiCi, Tavmjdomare, 
b-ni j. hedigani, 
b-ni c. birsani, 
b-ni a. kovleri, 
b-ni v. zagrebelski, 
q-ni a. gulumiani, 
b-ni daviT tor bjorgvinsoni, mosamarTleebi, 
da b-ni v. bergeri, seqciis registratori, 
 
imsjela ganmartoebiT 2006 wlis 5 oqtombers da 
amave dRes miiRo Semdegi gadawyvetileba: 

 
 
procedura 
 
 1. saqme momdinareobs ruseTis moqalaqe b-ni viqtor 
xudobinis (SemdgomSi_`ganmcxadebeli~) mier adamianis 
uflebaTa evropul sasamarTloSi adamianis uflebaTa da 
ZiriTad TavisuflebaTa evropuli konvenciis 34-e muxlis 
Tanaxmad, 1999 wlis 29 oqtombers ruseTis federaciis 
winaaRmdeg Setanili ganacxadidan (# 59696/00). 
 
2. ganmcxadebels warmoadgenda q-ni k. kostromina, 
moskovSi moRvawe advokati; ruseTis mTavrobas 
(SemdgomSi_`mTavroba~) warmoadgenda b-ni p. laptevi, 
adamianis uflebaTa evropul sasamarTloSi ruseTis 
federaciis warmomadgeneli. 
 
3. kerZod, ganmcxadebeli amtkicebda, rom winaswari 
patimrobisas sapyrobileSi igi ar iyo uzrunvelyofili 
jerovani samedicino daxmarebiT, misi patimrobis 
pirobebi araadamianuri da Rirsebis Semlaxveli iyo, 
misma winaswarma patimrobam gadaaWarba gonivrul vadas 
da mis gaTavisuflebasTan dakavSirebuli moTxovnebis 
ganxilva ganxorcielda mniSvnelovani gaWianurebiT an 
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saerTod ar iqna ganxiluli da bolos misi msjavrdeba 
srulad emyareboda policiis waqezebis Sedegad 
mopovebul mtkicebulebebs. 
 
4. ganacxadi gadaeca sasamarTlos me-3 seqcias 
(sasamarTlos reglamentis 52-e muxlis 1-li punqti). amave 
seqciis SigniT palata, romelsac unda ganexila saqme 
(konvenciis 27-e muxlis 1-li punqti), Seiqmna sasamarTlos 
reglamentis 26-e muxlis 1-li punqtis Tanaxmad. 
 
5. 2005 wlis 3 martis gadawyvetilebiT, sasamarTlom 
ganacxadi arsebiT ganxilvaze daSvebulad gamoacxada. 
 
6. ganmcxadebelma da mTavrobam saTiTaod warmoadgines 
damatebiTi komentarebi (sasamarTlos reglamentis 59-e 
muxlis 1-li punqti). 
 
 
faqtebi 
 
I.saqmis garemoebebi 
 
7. ganmcxadebeli daibada 1979 wels da cxovrobs q. 
moskovSi. 
 
a. garemoebebi, romlebic win uZRoda ganmcxadeblis 
dakavebas 
 
8. 1998 wlis 29 oqtombers q-ni t-m, policiis farulma 
agentma, daureka ganmcxadebels da ganucxada mas, rom 
surda heroinis dozis yidva. ganmcxadebeli dasTanxmda 
heroinis Sovnaze da b-n m-sTan erTad quCaSi Sexvda q-n t- 
s. q-nma t-m gadasca ganmcxadebels misTvis policiis 
oficrebis: s-s da r-s mier micemuli, specialuri 
nivTierebiT damuSavebuli da daniSnuli banknotebi 
(datanili niSnebis danaxva mxolod ultraiisfer Suqze 
SeiZleba). ganmcxadebelma aiRo fuli da wavida meore 
piris, b-ni g-s saxlSi. b-nma g-m mogvianebiT gadasca 
ganmcxadebels momcro paketi, romelic Seicavda 0.5 gram 
heroins. fiqtiur myidvelTan dabrunebis Semdgom 
ganmcxadebeli daakaves policiis oficrebma, romlebic 
mas quCaSi ucdidnen. 
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9. ganmcxadebeli miyvanil iqna adgilobrivi policiis 
ganyofilebaSi, sadac ultraiisferi sxivebiT 
gamoikvlies misi TiTebi. maTze aRmoCnda im nivTierebis 
kvali, romelic policiam gamoiyena banknotebis 
dasaniSnad. q-nma t-m, ori mowmis TandaswrebiT, gadasca 
paketi policiis oficrebs da ganmarta, rom man es paketi 
miiRo ganmcxadeblisagan. paketi daluqul, mowmeebis mier 
xelmoweril da gagzavnil iqna eqspertizaze. 
ganmcxadebeli moaTavses policiis dakavebis sakanSi 
erTi dRe-Ramis ganmavlobaSi. 
 
b. ganmcxadeblis patimroba gamoZiebisa da sasamarTlo 
samarTalwarmoebis ganmavlobaSi 
 
10. 1998 wlis 30 oqtombers aRiZra sisxlis samarTlis 
saqme da ganmcxadebels waeyena brali narkotikebiT 
vaWrobaSi. imave dRes moskovis samxreT-aRmosavleT 
raionis prokurorma miuTiTa ganmcxadeblis dakavebasTan 
dakavSirebul garemoebebze, wayenebuli braldebis 
simZimesa da mimalvis safrTxeze da gasca brZaneba 
ganmcxadeblis winaswar patimrobasTan dakavSirebiT. 
ganmcxadebeli gadaiyvanes moskovis #48/1 sapatimro 
dawesebulebaSi. 
 
11. am droisaTvis winaswari gamoZieba dasrulda da 1998 
wlis 24 dekembers saqme, sabraldebo daskvnasTan erTad, 
warimarTa moskovis butirskis raionis sasamarTloSi 
arsebiTi ganxilvisaTvis. 1998 wlis 29 dekembers 
Suamdgomloba sasamarTlo samarTalwarmoebis 
ganmavlobaSi ganmcxadeblis winaswari patimrobidan 
gaTavisuflebasTan dakavSirebiT, romelic wardgenili 
iyo preobraJenskis raionis sasamarTlos winaSe, 
gadaigzavna butirskis raionul sasamarTloSi, radganac 
sabraldebo daskvna warimarTa swored am sasamarTloSi 
da amitomac swored am sasamarTlos unda emsjela 
ganmcxadeblis saqmesTan dakavSirebul yvela aspeqtze. 
ganmcxadeblis advokatma gaasaCivra xsenebuli 
gadawyvetileba, magram 1999 wlis 3 Tebervals moskovis 
saqalaqo sasamarTlom uaryo saCivari. 
 
12. 1999 wlis 13 ianvars ganmwesrigebel mosmenaze 
sasamarTlom yovelgvari dasabuTebisa da argumentaciis 
gareSe gadawyvita, rom ganmcxadebuli patimrobaSi unda 
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darCeniliyo sasamarTlo samarTalwarmoebis 
ganmavlobaSi. 
 
13. 1999 wlis 18 Tebervals ganmcxadeblis mamam kvlav 
waradgina winaswari patimrobidan gaTavisuflebasTan 
dakavSirebiT Suamdgomloba, romelSic acxadebda, rom 
ganmcxadeblis Zalze Seryeuli janmrTelobis fonze es 
ukanaskneli imyofeboda patimrobisaTvis Seuferebel 
pirobebSi, kerZod ki saxeze iyo aradamakmayofilebeli 
samedicino daxmareba, romelic arsebobda winaswari 
patimrobis centrSi. 
 
14. 1999 wlis 17 marts sasamarTlom gaaxangrZliva 
ganmcxadeblis patimroba sasamarTlo samarTalwarmoebis 
ganmavlobaSi. gadawyvetilebas Tan ar erTvoda aranairi 
saxis dasabuTeba da mizezebi. 
15. 1999 wlis 21 aprils ganmcxadeblis mamam raionul 
sasamarTlos winaswari patimrobidan gaTavisuflebasTan 
dakavSirebiT axali Suamdgomloba warudgina. igi kvlav 
miuTiTebda misi Svilis janmrTelobis problemebze. 
ganmcxadeblis mtkicebiT, dacvam aRniSnuli moTxovna 
kvlav daayena 1999 wlis 26-27 ivliss. mTavroba acxadebda, 
rom 1999 wlis 27 ivlisiT daTariRebuli Suamdgomloba 
sasamarTlom miiRo mxolod 1999 wlis 2 agvistos. 
 
16. 1999 wlis 27 ivliss sasamarTlom gadawyvita, rom 
saWiro iyo ganmcxadeblis sulieri mdgomareobis 
xelaxla Semowmeba. sasamarTlom gadado saqmis mosmena 
da gadawyvita, rom, amave dros, ganmcxadebeli unda 
darCeniliyo patimrobaSi. aRniSnuli gadawyvetileba ar 
iyo motivirebuli da argumentirebuli. 
 
17. 1999 wlis 30 ivliss ganmcxadeblis advokatma 
gaasaCivra saqmis ganmxilveli sasamarTlos 1999 wlis 27 
ivlisis gadawyvetileba. advokatma gaasaCivra saqmis 
ganmxilveli sasamarTlos gadawyvetileba, gadaedo 
saqmis mosmena da daeniSna ganmcxadeblis sulieri 
mdgomareobis xelaxla gamokvleva, rac gaaxangrZlivebda 
ganmcxadeblis patimrobas sapatimro dawesebulebaSi 
arsebul autanel pirobebSi. advokati moiTxovda Semdegs: 

 
`sisxlis samarTlis saproceso kanonis 331-e muxlis Tanaxmad, me 
vTxov [moskovis sasamarTlos], gaauqmos butirskis raionuli 
sasamarTlos mier miRebuli gadawyvetileba v.v. xudobinis saqmis 
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gadadebasTan, [ganmcxadeblis] damatebiTi fsiqiatriuli 
gamokvlevisa da winaswari patimrobidan ganmcxadeblis 
gaTavisuflebaze uaris TqmasTan dakavSirebiT~. 

 saCivari mimarTuli iyo moskovis saqalaqo 
sasamarTlosadmi da, rogorc amas moiTxovda erovnuli 
kanonmdebloba, unda gagzavniliyo saqmis ganmxilveli 
sasamarTlos registraturis saSualebiT. Tumca, rogorc 
Cans, saCivari ar gadagzavnila saapelacio 
sasamarTlosaTvis gansaxilvelad. 
 
18. 1999 wlis 17 agvistos ganmcxadeblis samarTlebrivma 
warmomadgenlebma waradgines analogiuri xasiaTis 
Suamdgomlobebi, romlebic registraturam momdevno dRes 
miiRo. 1999 wlis 1 seqtembers ganmcxadeblis advokatma 
saqmis ganmxilvel sasamarTlos gaugzavna werili, 
romelSic iTxovda axsna-ganmartebas, Tu ra bedi ewia mis 
1999 wlis 30 ivlisis Suamdgomlobas. mas am 
werilisaTvis aranairi pasuxi ar miuRia. 
 
19. 1999 wlis 15 seqtembers ganmcxadeblis mSoblebma 
ganmcxadeblis gangrZobad winaswar patimrobasTan 
dakavSirebuli saCivriT mimarTes moskovis saqalaqo 
sasamarTlos Tavmjdomaris moadgilesa da ruseTis 
federaciis uzenaes sasamarTlos. saqmis masalebSi ar 
moipoveba aranairi pasuxi xsenebul SuamdgomlobebTan 
dakavSirebiT. 
 
20. 1999 wlis 17 seqtembers ganmcxadeblis 
warmomadgenelma TxovniT mimarTa saqmis ganmxilvel 
sasamarTlos ganmcxadeblis gaTavisuflebasTan 
dakavSirebiT. dacva isev da isev uTiTebda ganmcxadeblis 
gauaresebul janmrTelobaze, kerZod ki ganmeorebiT 
pnevmoniaze, romelic ganmcxadebelma gadaitana wina 3 
Tvis ganmavlobaSi. 
 
21. ganmcxadebeli patimrobaSi rCeboda 1999 wlis 11 
noembramde, rodesac sasamarTlom Sewyvita sisxlis 
samarTalwarmoeba da gaaTavisufla igi. 
 
g. patimrobisas ganmcxadeblis janmrTelobasTan 
dakavSirebuli problemebi 
 
22. 1995-1997 wlebidan moyolebuli, ganmcxadebeli 
daavadebuli iyo mravali qronikuli daavadebiT, 
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rogorebicaa: epilefsia, pankriatiti, qronikuli 
virusuli B da C hepatitebi, aseve sxva sulieri 
daavadebebiT. eqimebma, romlebmac gasinjes ganmcxadebeli, 
1995 wels gasces rekomendacia ambulatoriuli 
mkurnalobis Catarebasa da antikunvulsantebiT 
mkurnalobasTan dakavSirebiT. rogorc Cans, dakavebis 
momentisaTvis, 1998 wlis oqtomberSi ganmcxadebeli 
SemCneuli iyo narkotikebis moxmarebaSi, maT Soris 
heroinis intravenur moxmarebaSi. 
 
23. 1998 wlis 30 oqtombers, sapatimro centrSi 
gadayvanisTanave, ganmcxadebelma gaiara yovlismomcveli 
samedicino Semowmeba, maT Soris: Sidsis testi, 
narkotikul saSualebebze Semowmebis testi da 
fsiqiatriuli Semowmeba. narkotikulma testma cxadyo, 
rom ganmcxadebeli intoqsirebuli iyo morfiniT; 
fsiqiatrebis kolegiam daadastura wina diagnozebi, 
Tumca Seracxadad gamoacxada, raTa samarTlebrivi 
pasuxismgebloba dakisreboda, savaraudod, Cadenil 
danaSaulebTan mimarTebiT; 1998 wlis 10 noembers 
ganmcxadeblis sisxlis analizis pirveli Sedegebi iqna 
miRebuli. sasamarTlo eqspertizis daskvnis Tanaxmad, 
ganmcxadebels Sidsis virusTan dakavSirebiT dadebiTi 
pasuxi daufiqsirda. 
 
24. 1998 wlis 30 noembers fsiqiatrma xelaxla gasinja 
ganmcxadebeli da Seracxadad cno, raTa dakisreboda 
sisxlissamarTlebrivi pasuxismgebloba. daudgenel dRes, 
1998 wlis dekemberSi, sapatimro dawesebulebam miiRo 
ganmcxadeblis samedicino istoria, romelic 
ukavSirdeboda dakavebamde arsebul periods da 
romelSic miTiTebuli iyo aucilebeli samedicino 
mkurnaloba. kerZod, ganmcxadebels daniSnuli hqonda 
antikonvulsantebi (финлепсин, конвулекс) da antihepatituri 
Terapia (рибоксин, парсил). 
 
25. 1998 wlis 23 dekembers ganmcxadebelma gaiara axali 
samedicino Semowmeba, romelmac daadastura wina 
diagnozebi da, romlis Tanaxmadac, ganmcxadebels 
`SeeZlo, monawileoba mieRo sasamarTlo 
samarTalwarmoebasa da sagamoZiebo qmedebebSi~ 
26. patimrobaSi yofnisas ganmcxadebeli daavadebuli iyo 
pnevmoniiT, epilefsiuri SetevebiT, bronqitiT, hepatitiT, 



8 KHUDOBIN v. RUSSIA JUDGMENT 

pankreatitiT da sxva seriozuli sneulebebiT. 
daavadebaTa gamo ganmcxadebeli mravaljer iqna 
moTavsebuli dawesebulebis saavadmyofos infeqciiT 
daavadebul patimarTa ganyofilebaSi. rogorc sapatimro 
dawesebulebis administraciam ganacxada, ganmcxadebeli 
sapatimro dawesebulebis saavadmyofoSi imyofeboda: 1998 
wlis 24 dekembridan 1999 wlis 22 martamde, 1999 wlis 20 
aprilidan 18 maisamde, 1999 wlis 19 ivlisidan 12 
agvistomde da 1999 wlis 17 seqtembridan 28 seqtembramde. 
 
27. dacvis mxarem mravaljer miawoda informacia 
sasamarTlos, sapatimro dawesebulebisa da saxelmwifos 
xelisuflebis sxva organoebs ganmcxadeblis 
janmrTelobis seriozul problemebTan dakavSirebiT. 
magaliTad: 1999 wlis 18 ianvars dacvam moiTxova 
ganmcxadeblis jerovani samedicino gamokvleva; 1999 
wlis 22 ianvars ganmcxadeblis mamam TxovniT mimarTa 
sapatimro dawesebulebis administracias, raTa 
daniSnuliyo ganmcxadeblis xelaxla gamokvleva dacvis 
mxaris mier daqiravebuli damoukidebeli eqimis mier, 
Tumca sapatimro dawesebulebis administraciam uari 
ganacxada xsenebulTan dakavSirebiT. 
 
28. sasamarTlo samarTalwarmoebis ganmavlobaSi 
ganmcxadebelma gaiara sulieri mdgomareobis sami 
gamokvleva. 1999 wlis 15 ivniss eqimebma daaskvnes, rom 
inkriminirebul qmedebaTa Cadenis droisaTvis 
ganmcxadebeli samarTlebrivad Seuracxadi iyo, kerZod, 
daskvnaSi ewera, rom ganmcxadebeli `daavadebuli iyo 
qronikuli sulieri daavadebiT, romelic gamoixateboda 
epilefsiis formiT polimorfozuli SetevebiT da 
sulieri moSlilobiT, aseve, gonebis areviT da 
narkotikis moxmarebisaken miswrafebiT~. 1999 wlis 19 
oqtombris daskvnam daadastura, rom ganmcxadebeli 
samarTlebrivad Seuracxadi iyo da esaWiroeboda 
iZulebiTi mkurnaloba. 
 
1. ganmcxadeblis argumentacia 
 
29. 1999 wlis 26 aprils, daaxloebiT 22 saaTsa da 40 
wuTze, ganmcxadebels daemarTa epilefsiis Seteva. 
rogorc ganmcxadeblis Tanamesaknis werilobiTi 
Cvenebidan irkveva, Tanamesakneebs mouxdaT ganmcxadeblis 
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kbilebis gaReba xis kovziT, raTa es ukanaskneli ar 
gaguduliyo. Semdeg saswrafo samedicino daxmareba 
movida da Tanamesakneebs gadasces Sprici ucnobi siTxiT, 
romelic gaukeTes ganmcxadebels dundulSi. 
ganmcxadeblis mamam aRniSnuli faqti gaasaCivra 
sapatimro dawesebulebis administraciis winaSe, 
romelmac upasuxa, rom ganmcxadebelma miiRo samedicino 
daxmareba `samedicino procedurebisaTvis gankuTvnil 
oTaxSi~. 
 
30. 1999 wlis maisSi ganmcxadebeli daavadda wiTelaTi da 
pnevmoniiT. 1999 wlis 26 ivniss ganmcxadebelma ganicada 
meore epilefsiuri Seteva. igi gadaiyvanes sapatimro 
centris fsiqiatriul ganyofilebaSi, sadac imyofeboda 
garkveuli drois ganmavlobaSi mudmivi meTvalyureobis 
qveS da iRebda antikonvulsantebs. ganmcxadeblis mama 
ombudsmenisaTvis gagzavnil da 1999 wlis 2 agvistoTi 
daTariRebul werilSi miuTiTebda, rom 1999 wlis 6 
ivliss ganmcxadebels ganumeorda epilefsiuri Seteva, 
magram ar miuRia aranairi saxis samedicino daxmareba. 
 
31. 1999 wlis 15 ivliss ganmcxadebeli daavadda 
bronqopnevmoniiT. ganmcxadeblis mamis gancxadebiT 
sapatimro dawesebulebis eqimebma mkurnaloba daiwyes 
simftomebis gaCenidan mxolod 10 dRis Semdgom. 
 
32. 1999 wlis 17 ivliss samedicino dawesebulebis 
samedicino ganyofilebaSi ganmcxadebels Cautarda 
sisxlis analizi, misi survilis sawinaaRmdegod. 
aRniSnulTan dakavSirebiT ganmcxadeblis mamam saCivari 
warudgina dawesebulebis administracias. cixis 
administraciis pasuxis Tanaxmad, romelic gaica 1999 
wlis 16 agvistos, sisxli aRebul iqna erTjeradi nemsiT. 
 
33. 1999 wlis 21 ivliss ganmcxadeblis mamam saCivari 
waradgina iusticiis saministroSi misi Svilis 
patimrobis pirobebsa da arajerovan samedicino 
mkurnalobasTan dakavSirebiT. 1999 wlis 27 ivliss man 
waradgina analogiuri saCivari butirskis raionul 
sasamarTloSi da aseve iTxovda ganmcxadeblis 
gaTavisuflebas. rogorc ganmcxadeblis mama werda, 
miuxedavad imisa, rom mis Svils aReniSneboda 40- 
gradusiani sicxe da cieb-cxeleba, igi gadahyavdaT xolme 
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erTi saknidan meoreSi da ar mkurnalobdnen jerovnad 
pnevmoniasTan dakavSirebiT. man sami dRe gaatara 
momakvdav pacientebTan erTad da eZina iatakze, radganac 
ar iyo sakmarisi sawolebi. sapatimro dawesebulebis 
eqimebma ar daadgines ganmcxadeblis imunologiuri da 
bioqimiuri mdgomareoba iseve, rogorc mudmivi cieb- 
cxelebis SesaZlo mizezebi. ganmcxadeblis mamas surda, 
Tavisi SvilisaTvis gadaeca vitaminizebuli preparatebi, 
magram sapatimro dawesebulebis administraciam uari 
ganacxada maT miRebaze. 
 
34. erovnulma sasamarTlom uari ganucxada 
ganmcxadebels mis gaTavisuflebasTan dakavSirebul 
Suamdgomlobaze. imave dRes, prokuroris SuamdgomlobiT, 
sasamarTlom brZaneba gasca, ganmcxadeblis sulieri 
mdgomareobis dasadgenad axali eqspertiza CaetarebinaT, 
rasac safuZvlad daedo wina samedicino daskvna, romlis 
Tanaxmadac, ganmcxadebeli Seuracxadad iqna miCneuli, 
magram daskvna ar akonkretebda, ganmcxadeblis sulieri 
mdgomareoba moiTxovda Tu ara iZulebiT samedicino 
mkurnalobas. 
 
35. 1999 wlis agvistoSi ganmcxadeblis dedam saCivriT 
mimarTa iusticiis saministros ganmcxadeblis patimrobis 
pirobebis gamo, kerZod ki arasaTanado samedicino 
daxmarebis aRmoCenasTan dakavSirebiT. 
 
2. mTavrobis argumentacia 
 
36. mTavroba amtkicebda, rom 1999 wlis 20 aprilidan 18 
maisamde ganmcxadebelma gaiara stacionaruli 
mkurnaloba sapatimro dawesebulebis saavadmyofoSi. 
masze zedamxedvelobas axorcielebda morige eqimi. 
Cautarda sruli aRdgeniTi mkurnaloba da vitaminuri 
Terapia. sakan #735-Si, romelSic ganmcxadebeli 
imyofeboda, ganTavsebuli iyo eqvsi nari, tualeti, cxeli 
da civi wylis onkanebi, sakani niavdeboda. ganmcxadebeli 
uzrunvelyofili iyo sawoliT, produqtebiT, samjeradi 
kvebiT, piradi moxmarebis higienuri saSualebebiT. 
patimarTa raodenoba sakanSi arasodes aRemateboda 
ganTavsebuli narebis odenobas. 
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37. mTavrobam daadastura, rom 1999 wlis 26 aprils, 
daaxloebiT 22 saaTsa da 40 wuTze, ganmcxadebels Seteva 
hqonda. Setevis Semdgom ganmcxadebeli dauyovnebliv 
gasinja eqimma, romelmac gamoikvlia pulsi, moismina 
guliscema, gazoma ganmcxadeblis wneva, mosinja muclis 
are da kunTSi SeuSxapuna aminazinis inieqcia. momdevno 
dRes ganmcxadebelma gaiara damatebiTi samedicino 
gamokvleva. 
 
38. ganmcxadebeli saavadmyofodan gaweres 
janmrTelobisaTvis damakmayofilebel mdgomareobaSi. 
1999 wlis 26 ivniss igi moaTavses cixis saavadmyofos 
fsiqiatriuli ganyofilebis #353 sakanSi. mas 
zedamxedvelobda eqimi, romlisganac iRebda 
`profilaqtikur samedicino daxmarebas~. xsenebuli 
sakani, aseve saTanadod aRWurvili, ar iyo gadatvirTuli.  
 
39. samedicino departamentis ufrosis moadgilis mier 
2004 wlis 23 aprils gacemuli cnobis Tanaxmad, 
ganmcxadebels ar aReniSneboda cixis saavadmyofos 
fsiqiatriul ganyofilebaSi yofnis periodSi 
epilefsiuri Setevebi. fsiqiatriul saavadmyofoSi mis 
mimarT xorcieldeboda antikonvulsiuri mkurnaloba. 
 
40. mTavrobam warmoadgina sami samedicino cnobis asli, 
romlebic daTariRebuli iyo 1999 wlis 19 ianvriT, 25 
TebervliTa da 27 apriliT. aslebi moicavda Sesabamis 
samedicino informacias. 
 
41. pirveli samedicino cnobis Tanaxmad, ganmcxadebels 
Sidsis pozitiuri Sedegi daudasturda, igi daavadebuli 
iyo epilefsiiT da cixis saavadmyofoSi yofnis dros 
hqonda epilefsiis Seteva. ganmcxadeblis janmrTelobis 
mdgomareoba Sefasda rogorc `damakmayofilebeli~. 
nebismieri damatebiTi samedicino gamokvleva daniSnuli 
unda yofiliyo sagamoZiebo organoebis mier. 
 
42. 1999 wlis 25 Tebervlis meore cnobis Tanaxmad, 
ganmcxadebels Sidsis pozitiuri Sedegi daudasturda, 
amave dros, igi daavadebuli iyo B da C qronikuli 
hepatitebiT da epilefsiiT. garda amisa, samedicino 
cnobaSi araferi iyo aRniSnuli 1998 wlis 30 da 31 
oqtombers momxdar epilefsiur SetevasTan dakavSirebiT. 
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1999 wlis 18 Tebervals ganmcxadebeli gasinjes 
fsiqiatrma da nevropaTologma. sagamoZiebo organoebis 
moTxovnis safuZvelze ganmcxadebeli gaweres 
saavadmyofodan `damakmayofilebel~ mdgomareobaSi, rac 
xels ar uSlida ganmcxadeblis monawileobas 
samarTalwarmoebaSi. 
 
43. 1999 wlis 27 aprils gacemuli me-3 cnoba mianiSnebda, 
rom ganmcxadebels Sidsis pozitiuri Sedegi 
daudasturda, daavadebuli iyo wiTelaTi da epilefsiiT. 
cnobis Tanaxmad, `am etapze [ganmcxadeblis] 
janmrTelobis mdgomareoba SedarebiT 
damakmayofilebelia~ da ganmcxadebeli vargisia, 
monawileoba miiRos samarTalwarmoebaSi 1999 wlis 
maisSi. 
 
44. mTavrobam aseve warmoadgina dokumentebi, romlebic 
amonaridebi iyo ganmcxadeblis samedicino istoriidan. 
warmodgenili dokumentebis gverdebi gamousadegari iyo, 
radgan gamosadegi aslebi asaxavda ganmcxadeblis 
diagnozebs, magram ar moicavda aranair informacias 
ganxorcielebul mkurnalobasTan dakavSirebiT, romelic 
ganmcxadebelma miiRo sapatimro dawesebulebis 
saavadmyofoSi. 
 
d. ganmcxadeblis saqmis ganxilva arsebiTad 
 
45. 1998 wlis 30 dekembers butirskis raionulma 
sasamarTlom miiRo saqmis masalebi prokurorisagan. 
pirveli mosamzadebeli mosmena gaimarTa 1999 wlis 13 
ianvars. Semdgom TveebSi sasamarTlom gamarTa ramdenime 
mosmena, sadac ganixila sxvadasxva saxis proceduruli 
sakiTxebi. Amgvarad, 1999 wlis 17 marts sasamarTlom 
daniSna ganmcxadeblis sulieri mdgomareobis 
Semmowmebeli axali eqspertiza da gadado saqmis mosmena. 
eqspertizis daskvna momzadda 1999 wlis 15 ivnisisaTvis. 
aRniSnuli daskvnis Tanaxmad, ganmcxadebeli Seuracxadi 
iyo, magram daskvna ar moicavda aranairi saxis 
rekomendaciebs samedicino xasiaTis iZulebiT 
RonisZiebebTan dakavSirebiT. 1999 wlis 27 ivliss 
sasamarTlom daniSna ganmcxadeblis axali fsiqiatriuli 
gamokvleva da gadado saqmis ganxilva. 
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46. saqmis arsebiT ganxilvasTan dakavSirebuli pirveli 
mosmena gaimarTa 1999 wlis 11 noembers ganmcxadeblis 
advokatis TandaswrebiT. ganmcxadebeli ar eswreboda am 
sxdomas. ganmcxadeblis advokatis moTxovnis Semdgom 
sasamarTlom gasca nebrTva, samarTalwarmoebaSi 
monawileoba mieRo ramdenime pirs, rogorc 
ganmcxadeblis warmomadgenlebs, maT Soris qalbaton 
kostrominas. maT saSualeba miecaT, 30 wuTis 
ganmavlobaSi gascnobodnen saqmes. ganmcxadeblis 
advokatma moiTxova procesis gadadeba, radganac 
ramdenime mowme, maT Soris g., romelmac mihyida heroini 
ganmcxadebels, iseve rogorc policiebi s. da r., 
romlebic Cabmulni iyvnen operaciaSi, ar gamocxaddnen 
procesze. Tumca sasamarTlom gadawyvita, rom 
gaegrZelebina samarTalwarmoeba. 
 
47. saqmis ganmxilveli sasamarTlos winaSe dacvis mxaris 
mier wardgenili argumentebi Semdegnairad SeiZleba iqnes 
Sejamebuli: dacvis mxare sadavod xdida, rom 
ganmcxadebels danaSaulis Cadenisaken ubiZga q-nma t-m, 
romelic policiis mxrdan moqmedebda. dacvis mxaris 
Tanaxmad, ruseTis kanonmdebloba krZalavs nebismieri 
saxis biZgs danaSaulis Cadenisaken an provokacias, 
mxolod im SemTxvevaSi, Tuki mzaddeboda konkretuli 
danaSauli, SesaZlebeli iyo SeniRbuli operaciis 
ganxorcieleba. Tumca winamdebare saqmeSi policias ar 
gaaCnda ganmcxadeblis narkotikebiT vaWrobaSi 
monawileobis aranairi mtkicebuleba, rodesac igegmeboda 
`dagegmili Sesyidva~. 
 
48. dacvis mxare xazs usvamda im faqts, rom 
ganmcxadeblis aRiareba micemul iqna narkotikebiT 
gabruebis dros, samarTlebrivi daxmarebisa da rCevis 
miRebis gareSe. bolos ki, dacvis mxare asaCivrebda 
sasamarTlo-samedicino gamokvlevis sarwmunoobas, 
romelic asaxavda da jeronad acxadebda ganmcxadeblis 
mier q-ni t-saTvis, savaraudod, miyidul da Semdgom 
policiis mier amoRebul nivTierebas. dacvis mxare 
miuTiTebda ganmcxadeblis mier 1999 wlis 15 oqtombers 
xelmoweril aRiarebaze, romelSic es ukanaskneli 
acxadebda, rom aRiareba Zalismieri gziT iqna 
mopovebuli. 
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49. saqmis mosmenaze 1999 wlis 11 noembers q-nma t-m misca 
Cveneba ganmcxadeblis winaaRmdeg. igi acxadebda, rom 
nebayoflobiT TanamSromlobda da exmareboda policias. 
misi ganmartebiT, man gadasca ganmcxadebeli policias, 
`ase vTqvaT, gulisxmierebis gamo~ `im momentisaTvis me ar 
vicodi, sad meSova heroini, amitom me davureke 
[ganmcxadebels], radganac warsulSi man miSova igi.~ 
 
50. sasamarTlom aseve mousmina b-n m-s, romelic dakavebis 
momentisaTvis imyofeboda ganmcxadebelTan erTad da 
romelmac ZiriTadad daadastura is, rac ganacxada q-nma 
t-m. Tumca man ganacxada, rom am movlenebamde igi 
TavisTvis narkotikebs sxva wyarodan Soulobda. bolos 
sasamarTlom dakiTxa ganmcxadeblis deda, romelmac 
aRwera ganmcxadeblis xasiaTi. Mmisi TqmiT, man ar icoda, 
Tu rodis daiwyo misma Svilma narkotikebis miReba. 
 
51. raionulma sasamarTlom ganixila mis winaSe 
wardgenili dokumentebi, nivTieri mtkicebulebebi da 
saqmeSi arsebuli eqspertis daskvnebi. kerZod 
sasamarTlom ganixila policiis oqmi, romelSic 
aRwerili iyo `sakontrolo Sesyidva~ da, aseve, 
fsiqiatriuli gamokvlevis Sedegebi. 
 
52. imave dRes butirskis raionulma sasamarTlom 
damnaSaved miiCnia ganmcxadebeli q-ni t-saTvis 1998 wlis 
28 oqtombers heroinis miyidvaSi. amave dros, 
sasamarTlom daadgina, rom 1999 wlis 19 oqtombris 
fsiqiatriuli daskvnis safuZvelze ganmcxadebelma 
Caidina danaSauli Seuracxad mdgomareobaSi da amitomac 
ar SeiZleboda, mas dakisreboda sisxlissamarTlebrivi 
pasuxismgebloba. sasamarTlom Sewyvita sisxlis 
samarTalwarmoeba da brZaneba gasca ganmcxadeblis 
iZulebiTi fsiqiatriuli mkurnalobis Taobaze mis 
sacxovrebel saxlSi. ganmcxadebeli gaTavisuflda 
patimrobidan. 
 
53. ganmcxadeblis warmomadgenelma waradgina saapelacio 
saCivari, romliTac amtkicebda, rom ganmcxadebeli ar 
iyo damnaSave da, inter alia, amtkicebda, rom policiam 
SeTiTxna danaSauli. kerZod: saxeze ar iyo aranairi 
safuZvliani mtkicebuleba, rom ganmcxadebeli 
eWvmitanili iyo policiis mier narkotikebiT vaWrobaSi 
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misi dakavebis momentisaTvis. ufro metic, ganmcxadebels 
ar miuRia aranairi saxis materialuri mogeba am 
garigebidan, radganac man b-n g-s gadasca mTeli Tanxa, 
romelic miiRo t-sagan patara paketisaTvis; garda amisa, 
sasamarTlom ver SeZlo, daekiTxa ramdenime mTavari 
mowme, maT Soris policiis is ori oficeri, romlebmac 
daakaves ganmcxadebeli; ori mowme, romlebic eswrebodnen 
ganmcxadeblisa da b-ni g-s dakavebas, romelmac 
ganmcxadebels mihyida narkotikuli nivTiereba; bolos ki 
ganmcxadeblis warmomadgenlebi amtkicebdnen, rom 
ganmcxadeblisagan aRiareba mopovebuli iyo ZaladobiT. 
 
54. 2000 wlis 11 ianvars moskovis saqalaqo sasamarTlom 
uari ganacxada saapelacio saCivris ganxilvaze. 
saapelacio samarTalwarmoebas ganmcxadebeli ar 
eswreboda, magram masSi monawileobdnen ganmcxadeblis 
advokati da warmomadgenlebi. 
 
55. 2004 wlis 12 aprils butirskis raionulma 
sasamarTlom moskovis #19 fsiqonevrozuli 
saavadmyofodan miRebuli Suamdgomlobis safuZvelze 
brZaneba gasca ganmcxadeblis iZulebiTi wesiT 
samedicino mkurnalobasTan dakavSirebiT. 
 
II. evropis sabWos Sesabamisi dokumentebi 
 
56. wamebis, araadamianuri an Rirsebis Semlaxveli 
mopyrobis sawinaaRmdego evropis sabWos komitetis (“the 
CPT”) me-3 zogadi moxsenebis [CPT/Inf (93) 12] Sesabamisi 
amonaridebi Semdegnairad ikiTxeba:       

 
`a. xelmisawvdomoba eqimze 
 
... 35. cixis samedicino samsaxurs, sul mcire, unda SeeZlos 

regularuli mudmivi konsultaciebisa da saswrafo mkurnalobis 
ganxorcieleba (ra Tqma unda, amave dros, iq aseve SeiZleba iyos 
saavadmyofos tipis ganyofileba sawolebiT). ...garda amisa, cixis 
eqimebs unda SeeZloT, moiwvion Sesabamisi specialistebi da 
gamoiyenon maTi daxmareba... 

sadac es saWiroa, mudmiv samedicino mkurnalobas 
zedamxedvelobas unda uwevdes samedicino personali, Zalian xSirad 
sakmarisi ar aris, Semdgomi mkurnaloba damokidebuli iyos patimris 
iniciativaze. 
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36. SesaZlebeli unda iyos srulad aRWurvili saavadmyofo 
momsaxurebis mxriv pirdapiri daxmareba, rogorc samoqalaqo, aseve 
cixis saavadmyofoSi. 

37. rodesac patimrebs esaWiroebaT hospitalizacia an 
saavadmyofoSi specialistis gasinjva, isini unda gadaiyvanon 
swrafad da imgvarad, rogorc amas saWiroebs patimris 
janmrTelobis mdgomareoba.~ 
FDGG 

b. mkurnalobis Sesabamisoba 
38. sapatimros samedicino samsaxurs unda SeeZlos samedicino da 

sameano mkurnalobis ganxorcieleba iseve, rogorc Sesabamisi 
dietebis, fsiqoTerapiis, reabilitaciis an sxva raime specialur 
dawesebulebaSi mkurnaloba imave pirobebSi, rogorc amas pacientebi 
iReben TavisuflebaSi yofnis dros. samedicino, sameano da teqnikuri 
personalis, iseve rogorc dawesebulebis, aparaturisa da 
aRWurvilobis, uzrunvelyofa unda ganxorcieldes Sesabamisad. 

unda ganxorcieldes wamlebsa da maT gacemaze zedamxedveloba. 
garda amisa, wamlebis momzadeba yovelTvis unda daekisros 
gamocdil samedicino personals (farmacevts/eqTans, da sxv). 

39. unda warmoebdes samedicino istoria TiToeul patimarTan 
mimarTebiT, romelic mocavs diagnozTan dakavSirebul informacias 
iseve, rogorc pacientis mimdinare janmrTelobis ganviTarebasa da 
mis mier gavlil specialur Semowmebebs. gadayvanis SemTxvevaSi 
samedicino istoria unda gadaeces im dawesebulebis eqimebs, 
romelSic patimari iqna gadayvanili. 

garda amisa, samedicino gundma unda awarmoos saregistracio 
Jurnali, romelSic asaxuli iqneba konkretuli incidentebi, 
romlebic ukavSirdeba pacients da saWiroebs dafiqsirebas. aseTi 
saregistracio Jurnali iZleva cixeSi arsebuli samedicino 
momsaxurebis srul suraTs, iseve rogorc warmoaCens im problemebs, 
romlebic SesaZloa warmoiSvas. 

40. mkurnalobis normaluri procesi gulisxmobs, eqimebsa da 
eqTnebs SeeZloT,Yregularulad Sexvdnen da Camoayalibon samuSao 
gundi samsaxuris ufrosi eqimis xelmZRvanelobiT. 

 
III. Sesabamisi erovnuli kanonmdebloba 
 
a. sisxlissamarTlebrivi pasuxismgebloba narkotikebiT 

vaWrobisaTvis 
 
57. sisxlis samarTlis kodeqsis 228-e muxlis 1-li 

punqti danaSaulad acxadebs narkotikebis ukanonod 
SeZenas momaragebis miznis gareSe. 228-e muxlis me-4 
punqti danaSaulad acxadebs narkotikebiT ukanono 
momaragebas didi odenobiT. 

58. sisixlis samarTlis 21-e muxlis Tanaxmad 
(`Seuracxadoba~), piri, romelic qronikuli an droebiTi 
sulieri avadmyofobis, sulieri moSlilobis an sxva 
sulieri mdgomareobis gamo Seuracxadia, socialurad 
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saSiSi qmedebis Cadenisas ar unda daeqvemdebaros 
sisxlissamarTlebriv pasuxismgeblobas. aseT SemTxvevaSi 
sasamarTlo dadgenilebiT wyvets samarTalwarmoebas, 
aTavisuflebs Sesabamis pirs sisxlissamarTlebrivi 
pasuxismgeblobis an sasjelisagan da SeuZlia brZanos 
Sesabamisi piris mimarT iZulebiTi samedicino 
mkurnalobis Catareba (sisxlis samarTlis saproceso 
kodeqsis 410-e muxli). Tumca im SemTxvevaSi, rodesac 
sasamarTlo daadgens, rom saxeze ar aris sakmarisi 
mimaniSnebeli faqtorebi gansasjelis braleulobis 
dasamtkiceblad, samarTalwarmoeba unda Sewydes am 
safuZvelze. sasamarTlos aseT SemTxvevaSi kvlavac 
SeuZlia dauniSnos gansasjels iZulebiTi samedicino 
mkurnaloba. 

b. sagamoZiebo meTodebi 
 
59. operatiul-samZebro moqmedebaTa Sesaxeb 1995 wlis 5 

ivlisis kanonis me-6 muxlSi, Sesabamisi SesworebebiT, 
CamoTvlilia samarTaldamcavi organoebisa Tu 
uSiSroebis samsaxurebis mier gansaxorcielebel im 
operatiul-samZebro RonisZiebaTa CamonaTvali, romelTa 
ganxorcielebac SesaZlebelia danaSaulTa 
gamosaZieblad. xsenebuli kanonis me-6 muxlis 1-li 
punqtis me-4 qvepunqtis Tanaxmad, policias SeuZlia, 
ganaxorcielos akrZaluli nivTierebis (e.i. narkotikebis) 
`sakontrolo Sesyidva.~ 

 
60. xsenebuli kanonis me-7 muxlis me-2-1 punqtis 

Tanaxmad, imisaTvis, raTa ganxorcieldes `sakontrolo 
Sesyidva~, policias unda hqondes garkveuli winaswari 
informacia imasTan dakavSirebiT, rom igegmeba danaSauli 
an danaSauli ukve Cadenilia. `sakontrolo Sesyidvis~ 
ganxorcieleba SesaZlebelia Sesabamisi policiis 
ganyofilebis ufrosis werilobiTi brZanebis 
safuZvelze. sasamarTlo kontroli uzrunvelyofilia, 
Tuki `sakontrolo Sesyidva~ moicavs Sesvlas 
sacxovrebel saxlSi, Carevas korespondenciasa da sxva 
konstituciurad dacul uflebebSi. formaluri 
moTxovnis Tanaxmad, `oqmSi~ asaxuli unda iyos 
sakontrolo Sesyidvis Sedegebi. xsenebuli `oqmi~ 
SesaZlebelia, gamoyenebul iqnes mtkicebulebad sisxlis 
samarTalwarmoebisas. kanoni aseve moicavs sxva SesaZlo 
situaciebsac, rodesac SesaZlebelia, ganxorcieldes 



18 KHUDOBIN v. RUSSIA JUDGMENT 

`sakontrolo Sesyidva~ (magaliTad, rodesac dawyebulia 
gamoZieba sisxlis samarTlis saqmeze, rodesac moTxovna 
`sakontrolo Sesyidvaze~ miRebulia sasamarTlosagan an 
prokuraturisagan da sxv.), Tumca xsenebuli ar exeba 
winamdebare saqmes. 

 
g) winaswari patimroba 
 
1. patimrobis safuZvlebi 
 
61. `adremoqmedi~ sisxlis samarTlis saproceso kanoni 

(sssk, romelic ZalaSi iyo 2002 wlamde) uzrunvelyofda 
ramdenime xasiaTis droebiT RonisZiebas, romlebic 
moiTxovda gansasjelis gamocxadebas sasamarTlo 
samarTalwarmoebaze da marTlmsajulebis jerovnad 
ganxorcielebas. `aseTi xasiaTis SezRudvis RonisZiebebi~ 
an `aRmkveTi RonisZiebebi~ moicavs: valdebulebas, 
Sesabamisma pirma ar datovos qalaqi an regioni, pirad 
usafrTxoebas, giraos an winaswar patimrobas 
(adremoqmedi sssk-is 89-e muxli). 

 
62. Zveli sssk-is Tanaxmad, brZaneba winaswari 

patimrobis SefardebasTan dakavSirebiT SeeZlo mieRo 
prokurors an sasamarTlos (me-11, 89-e da 96-e muxlebi). 
rodesac xdeba gadawyvetilebis miReba pirisaTvis 
winaswari patimrobis SefardebasTan dakavSirebiT, 
kompetenturma organom unda gaiTvaliswinos, saxezea Tu 
ara `sakmarisi mtkicebulebebi, raTa daskvna iqnes 
gamotanili~, rom Sesabamisi piri daemaleba gamoZiebas an 
sasamarTlos, an xels SeuSlis saqmis WeSmaritebis 
dadgenas, an xelaxla Caidens danaSauls (adremoqmedi 
sssk-is 89-e muxli). 

 
63. 2001 wlis 14 martamde winaswari patimroba 

damowmebulad iTvleboda, Tuki braldebuls bralad 
edeboda sisxlis samarTlis danaSaulis Cadena, 
romlisTvisac gaTvaliswinebuli iyo, sul mcire, 
erTwliani patimroba, an, Tuki saxeze iyo saqmeSi 
arsebuli `gamonaklisi garemoebebi~ (96-e muxli). Zveli 
kodeqsis Tanaxmad, kompetentur organos aseve 
mxedvelobaSi unda mieRo braldebis simZime, informacia 
braldebulis pirovnebis Sesaxeb, misi profesia, asaki, 
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janmrTelobis mdgomareoba, ojaxuri mdgomareoba da 
sxva garemoebebi (adremoqmedi sssk-is 91-e muxli). 

 
2. winaswari patimrobis vadebi 
 
64. kodeqsi ganasxvavebs ori tipis winaswar patimrobas: 

pirveli, romelic `grZeldeba gamoZiebis ganmavlobaSi~, 
anu, rodesac kompetenturi organos mier – policia an 
prokuratura – xdeba gamoZiebis warmarTva, da, meore, 
romelic `win uswrebs sasamarTlos~ (an `sasamarTlo 
periodSi~), anu, rodesac saqme ganixileba sasamarTloSi. 
marTalia, praqtikaSi ar SeimCneoda gansxvavebebi 
(patimari erTsa da imave dawesebulebaSi imyofeboda 
patimrobaSi), vadebis gamoTvla sxvadasxvagvari iyo. 

2 
a) patimrobis vadebi `gamoZiebis ganmavlobaSi~ 
 
 
65. dakavebis Semdgom eWvmitanils aTavseben cixeSi 

`gamoZiebis ganmavlobaSi~. patimrobis maqsimaluri 
nebadarTuli periodi `gamoZiebis ganmavlobaSi~ aris 2 
Tve, magram igi SeiZleba gagrZeldes 18 Tvemde 
`gamonaklis garemoebebSi~. patimrobis gagrZelebas 
amowmebs prokurori aRmavali ierarqiuli doniT da 
miRebuli gadawyvetilebis gasaCivreba SeiZleba 
sasamarTloSi. Tvramet Tveze meti xniT `gamoZiebis 
ganmavlobaSi~ piris patimrobis gagrZeleba dauSvebelia 
(adremoqmedi sssk-is 97-e muxli). `gamoZiebis 
ganmavlobaSi~ patimrobis periodi mTavrdeba im dRes, 
rodesac prokurori saqmes agzavnis saqmis ganmxilvel 
sasamarTloSi (adremoqmedi sssk-is 97-e muxli). 

 
b) vadebi winaswari patimrobisaTvis `sasamarTlos 

winswrebis/sasamarTlos ganmavlobaSi~ 
 
66. mas Semdgom, rac prokurori saqmes warmarTavs 

sasamarTloSi, piris patimroba xorcieldeba 
`sasamarTlos win~ (an `sasamarTlos ganmavlobaSi~). 2001 
wlis 14 martamde adremoqmedi sssk ar awesebda aranairi 
saxis vadebs patimrobasTan mimarTebiT `sasamarTlos 
ganmavlobaSi~. sasamarTlos xangrZlivoba ar iyo 
SezRuduli droSi (Tumca mosamarTles sasamarTlo unda 
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daewyo garkveul droSi prokuraturidan saqmis miRebis 
Semdgom). 

 
3. patimrobis marTlzomierebis dadgenasTan 

dakavSirebuli samarTalwarmoeba 
 
a) `gamoZiebis ganmavlobaSi~ patimrobisas 
 

67. patimars an mis advokats, an warmomadgenels 
SeuZliaT, gaasaCivron prokuroris mier gamotanili 
patimrobis brZaneba da nebismieri Semdgomi patimrobis 
gagrZelebis brZaneba sasamarTlos winaSe. mosamarTles 
eTxoveba, gadasinjos patimrobis an patimrobis 
gagrZelebis brZanebis kanoniereba da dasabuTebuloba 
Sesabamisi dokumentaciis miRebidan 3 dRis vadaSi. 
mosamarTles SeuZlia, uaryos saCivari, an gaauqmos 
winaswari patimroba da brZanos patimris gaTavisufleba 
(220-e muxlis 1-li da me-2 punqtebi). 
 
68. zemdgom sasamarTloSi saapelacio saCivris Setana 
SeiZleba mosamarTlis gadawyvetilebasTan dakavSirebiT. 
xsenebuli saCivari imave vadaSi unda iqnes ganxiluli, 
rogorc arsebiT ganxilvaze miRebuli ganaCenis 
saapelacio wesiT gasaCivrebisas (331-e muxlis bolo 
nawili). 
 

  b) sasamarTlo samarTalwarmoebis ganmavlobaSi 
 
69. saqmis masalebis miRebis Semdgom mosamarTlem unda 
gansazRvros, kerZod, gansasjeli datovebul iqnes 
patimrobaSi, Tu unda gaTavisufldes sasamarTlo 
samarTalwarmoebis mimdinareobisas (adremoqmedi sssk-is 
222-e muxlis me-5 punqti da 230-e muxli). mosamarTlem 
aseve unda imsjelos gansasjelis gaTavisuflebasTan 
dakavSirebul TiToeul Suamdgomlobaze (adremoqmedi 
sssk-is 223-e muxli). im SemTxvevaSi, Tuki Suamdgomlobaze 
uari iqna gancxadebuli, axali Suamdgomlobis wardgena 
SesaZlebelia sasamarTlo samarTalwarmoebis dawyebis 
Semdgom (adremoqmedi sssk-is 223-e muxli). sasamarTlo 
samarTalwarmoebis ganmavlobaSi nebismier dros 
sasamarTlos SeuZlia, brZanos, Secvalos an gaauqmos 
nebismieri xasiaTis aRkveTis RonisZieba, maT Soris 
winaswari patimroba (adremoqmedi sssk-is 260-e muxli). 
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70. xsenebul gadawyvetilebasTan dakavSirebiT, 
saapelacio saCivris Setana SesaZlebelia zemdgom 
sasamarTloSi. saCivari SesaZlebelia, Setanil iqnes 10 
dRis ganmavlobaSi da unda ganixilon imave vadebSi, 
rogorc arsebiT ganxilvaze miRebuli ganaCenis 
saapelacio wesiT gasaCivrebisas (adremoqmedi sssk-is 331-
e muxli). 
 
g) advokatisa da klientis urTierToba, aucileblobis 
wesiT daniSnuli warmomadgeneli 
 
71. sasamarTlo samarTalwarmoebisas klientis 
samarTlebrivi warmomadgenloba zogadad regulirdeba 
komisiis an saagentos xelSekrulebebidan gamomdinare 
wesebiT (ruseTis federaciis samoqalaqo kodeqsis 49-e da 
52-e Tavebi). kodeqsis 50-e Tavi damatebiT gansazRvravs 
aucileblobis wesiT daniSnul warmomadgenels: rodesac 
erT pirs SeuZlia, imoqmedos meore piris ineteresebiT, 
raTa Tavidan aacilos pirveli piris sakuTrebas ziani, 
daicvas an xeli Seuwyos mis kanonier interesebs da sxv. 
im SemTxvevaSi, Tuki sxvisi interesebiT piri moqmedebs 
Sesabamisi pirisagan uflebamosilebis miniWebis gareSe, 
maSin xsenebuli iTvleba aucileblobis wesiT daniSnul 
warmomadgenlobasTan dakavSirebul SeTanxmebad aseTi 
saqmianobis ganmaxorcielebel pirsa da Sesabamis pirs 
Soris (samoqalaqo kodeqsis 982-e muxli). logikuria, rom 
Sesabamisma pirma unda ikisros aucileblobis wesiT 
daniSnul warmomadgenlobasTan dakavSirebuli xarjebi 
(samoqalaqo kodeqsis 984-e muxli). 
 
samarTali 
 
I. mTavrobis pirveladi pretenzia 
 
72. 2006 wels, ganmcxadeblisaTvis samarTlebrivi 
daxmarebis aRmoCenasTan dakavSirebiT, mTavrobam 
gamoTqva pretenzia evropul sasamarTloSi mimdinare 
samarTalwarmoebisas q-n kostrominas monawileobis 
Taobaze, kerZod, mTavrobis mtkicebiT, 2000 wlis 22 
marts gacemuli uflebamosilebis forma xelmowerili 
iyo ara ganmcxadeblis, aramed ganmcxadeblis dedis mier. 
radganac evropul sasamarTloSi ganacxadis wardgenis 
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momentisaTvis ganmcxadebeli ukve srulwlovani iyo, 
advokatisaTvis uflebamosilebis miniWebis formaze mas 
Tavad unda moewera xeli. garda amisa, uflebamosilebis 
miniWebis forma ar moicavs q-ni kostrominas xelmoweras, 
rac, mTavrobis azriT, Zalas ukargavs dokuments. 
mTavrobam TxovniT mimarTa sasamarTlos, rom piradad 
ganmcxadeblisagan moepovebina q-ni kostrominas mier misi 
saxeliT gagzavnil TiToeul dokumentTan dakavSirebiT 
werilobiTi dadastureba an amoeRo sasamarTlos 
gansaxilvel saqmeTa siidan winamdebare ganacxadi. 
 
73. sasamarTlo, pirvel rigSi, acxadebs, rom, 
sasamarTlos reglamentis 45-e muxlis Tanaxmad, 
werilobiTi uflebamosilebis miniWeba jerovnad aris 
miCneuli evropul sasamarTloSi samarTalwarmoebis 
gamarTvisaTvis. konvenciis praqtikidan gamomdinare, 
aucilebeli ar aris specialuri formaluri moTxovnebi 
aseT dokumentTan dakavSirebiT, miuxedavad imisa, rom 
amas moiTxovs erovnuli kanonmdebloba (ix.: axlandeli 
gadawyvetileba saqmeze Nosov v. Russia (gadawyvetileba), # 
30877/02, 2005 wlis 20 oqtomberi; aseve sasamarTlos 
gadawyvetileba saqmeze Moiseyev v. Russia (gadawyvetileba), 
# 62936/00, 2004 wlis 9 dekemberi; Isayeva and Others v. Russia 
(gadawyvetileba), # 57947/00, 57948/00 da 57949/00, 2002 wlis 19 
dekemberi). 
 
74. rac Seexeba mTavrobis eWvs, rom ganmcxadebels ar 
miuniWebia q-ni kostrominasaTvis uflebamosileba, raTa 
am ukanasknels warmoedgina igi strasburgis 
samarTalwarmoebisas, sasamarTlo miiCnevs, rom 
samarTalwarmoebis orive mxare _ ganmcxadebelic da 
mTavrobac _ erTnairad keTilsindisierad moqmedebda; 
sawinaaRmdego mosazreba ki gamyarebul unda iqnes 
sakmarisi mtkicebulebebiT. saqmeSi arsebuli masalebidan 
gamomdinare, q-ni kostromina warmoadgenda ganmcxadebels 
erovnul doneze mimdinare samarTalwarmoebisas (ix. 
winamdebare ganCinebis 46-e muxli). ganmcxadeblis deda, 
romelmac xeli moawera q-ni kostrominas saxelze 
gacemuli uflebamosilebis formas, aseve iyo 
ganmcxadeblis warmomadgeneli saqmis ganmxilveli 
sasamarTlos winaSe. ganmcxadebeli Tavad, rogorc es 
gamomdinareobs 1998 wlis 11 noembris gadawyvetilebidan, 
sulierad daavadebuli iyo da esaWiroeboda iZulebiTi 
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mkurnaloba. bunebrivia, rom aseT situaciaSi 
ganmcxadeblis dedam, romelic moqmedebda Svilis 
saxeliT, daniSna q-ni kostromina, rogorc misi 
samarTlebrivi warmomadgeneli. garda amisa, qonebasTan 
dakavSirebul deklaracaSi, romelic ganmcxadeblis mier 
iyo xelmowerili, igi asaxelebda q-n kostrominas, 
rogorc Tavis warmomadgenels. bolos, mTavrobam 
mxolod samarTalwarmoebis Sua etapze warmoadgina es 
argumenti. 
 
75. xsenebulidan gamomdinare, sasamarTlos sakmarisad 
miaCnia, rom ganacxadi jerovnad iqna warmodgenili 
sasamarTlos winaSe da q-ni kostromina jerovnad iqna 
uflebamosili, raTa warmoedgina ganmcxadebeli. 
Sesabamisad, xsenebulTan dakavSirebiT mTavrobis 
pretenzia uaryofil unda iqnes. 
 
 
II. evropuli konvenciis me-3 muxlis savaraudo darRveva 
 
76. evropuli konvenciis me-3 muxlze dayrdnobiT, 
ganmcxadebeli Cioda winaswari patimrobis ganmavlobaSi 
arasaTanado samedicino momsaxurebasa da patimrobis 
araadamianur pirobebTan dakavSirebiT. me-3 muxlis 
Tanaxmad: 
 
` aravin SeiZleba daeqvemdebaros wamebas an araadamianur an Rirsebis 
Semlaxvel mopyrobas an sasjels~ 

 
a. mxareTa argumentacia 
 
77. mTavroba daJinebiT acxadebda, rom ganmcxadebelma 
miiRo adekvaturi samedicino mkurnaloba winaswari 
patimrobis periodSi. mTavrobis gancxadebis Tanaxmad, 
saknebi ar iyo gadatvirTuli da isini Sesabamisad iyo 
aRWurvili (ix. winamdebare gadawyvetilebis 36-e punqti). 
ganmcxadeblis warmomadgenlis TiToeuli saCivari 
jerovnad iqna ganxiluli da maTze Sesabamisi 
dasabuTebuli pasuxi iqna droulad gacemuli. simarTlea 
is faqti, rom 1999 wlis 26 aprils ganmcxadebels Seteva 
hqonda, Tumca igi maSinve gasinja morige eqimma, 
romelmac kvalificiuri samedicino daxmareba aRmouCina. 
samedicino kvalifikaciis armqone ganmcxadeblis 
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Tanamesakneebis werilobiTi Cvenebebi ar unda iqnes 
miRebuli rogorc mtkicebulebebi. mTavrobam daaskvna, 
rom ganmcxadeblis saCivrebi me-3 muxlTan dakavSirebiT 
dausabuTebeli iyo. 
 
78. ganmcxadebeli kvlavac mxars uWerda Tavis saCivrebs. 
igi acxadebda, rom man zustad aRwera sapatimro 
dawesebulebaSi arsebuli patimrobis pirobebi da cixis 
saavadmyofoSi aRmoCenili samedicino daxmareba (ix. 
winamdebare gadawyvetilebis 29-e da misi momdevno 
punqtebi). xelisuflebis organoebs sruli informacia 
hqondaT ganmcxadeblis daavadebebTan dakavSirebiT. 
ganmcxadeblis mama mravaljer dainteresda Tavisi 
Svilis janmrTelobis mdgomareobiT, Tumca yvela pasuxi, 
romlebic man miiRo sapatimro dawesebulebis 
administraciisagan, zogadi xasiaTis iyo da ar moicavda 
detalur informacias ganmcxadeblis im mkurnalobasTan 
dakavSirebiT, romelsac es ukanaskneli iRebda Tavisi 
daavadebebis gamo. ganmcxadebeli konkretulad 
miuTiTebda 1999 wlis 26 aprilis incidentze, rodesac 
mas hqonda epilefsiuri Seteva, magram ar aRmouCines 
kvalificiuri samedicino daxmareba. 
 
b. sasamarTlos Sefaseba 
 
1. samedicino daxmareba 
 
79. sasamarTlo aRniSnavs, rom mxareebma gansxvavebuli 
versiebi warmoadgines sapatimro dawesebulebaSi 
ganmcxadeblis mimarT aRmoCenil samedicino 
daxmarebasTan dakavSirebiT. Sesabamisad, sasamarTlo 
ganmcxadeblis mier me-3 muxlTan dakavSirebuli 
saCivrebis ganxilvas daiwyebs faqtebis im nawilis 
dadgeniT, romelic saCivris am nawilTanaa 
dakavSirebuli. 

 
a) faqtebis dadgena 
 
80. sasamarTlo uTiTebs mis mierve dadgenil 

precedentul samarTalze, romlis Tanaxmadac, 
mtkicebulebaTa Sefasebisas mtkicebis standarti unda 
iyos `gonivruli eWvis zRvars miRma~ (ix. Avsar v. Turkey, no. 
25657/94, § 282, ECHR 2001). Tumca aseTi daskvna SesaZloa, 
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gamomdinareobdes sakmarisad Zlieri, naTeli da 
Sesatyvisi miniSnebebidan an gauqarwylebeli faqtis 
prezumfciidan, maSin, rodesac Sesabamisi movlenebi, 
mTlianad an umeteswilad, eqskluziurad aris cnobili 
xelisuflebis organoebisaTvis, iseve, rogorc maTi 
zedamxedvelobis qveS myofi pirebis SemTxvevaSi faqtebis 
Zlieri prezumfcia moqmedebs im dazianebebTan 
dakavSirebiT, romlebic ganxorcielda patimrobisas. 
aseT SemTxvevebSi mtkicebis tvirTi awevT xelisuflebis 
organoebs da gulisxmobs maTi mxridan 
damakmayofilebeli da damajerebeli axsna-ganmartebebis 
warmodgenas (ix. Salman v. Turkey [GC],#21986/93, § 100, ECHR 
2000-VII). xelisuflebis mxridan aseTi axsna-ganmartebis 
warmoudgenlobis SemTxvevaSi sasamarTlos SeuZlia, 
gamoitanos daskvna, romelic SesaZloa, ar iyos 
saxarbielo mopasuxe mTavrobisaTvis (ix. Orhan v. Turkey, 
#25656/94, § 274, 2002 wlis 18 ivnisis gadawyvetileba). 

 
81. winamdebare saqmeSi ganmcxadebeli Cioda, rom mas ar 

aRmouCines adekvaturi samedicino daxmareba, romelic mas 
esaWiroeboda Tavis daavadebebTan dakavSirebiT 
patimrobaSi yofnisas. Tumca ganmcxadebels ar 
warmoudgenia samedicino dokumentebi, romlebic 
daakonkretebdnen winaswari patimrobisas aRmoCenili 
samedicino mkurnalobis xasiaTs, Tuki raime saxis 
mkurnaloba iqna aRmoCenili. 

 
82. Tumca sasamarTlo imeorebs, rom garkveul 

garemoebebSi mtkicebis tvirTi SesaZloa, 
ganmcxadeblidan gadatanil iqnes mopasuxe mTavrobaze 
(ix. winamdebare gadawyvetilebis me-80 punqti). AaseT dros 
wamoiWreba saWiroeba, xsenebuli midgoma SesaZloa 
ganxorcieldes am SemTxvevaSi Tu ara. imisaTvis, raTa 
pasuxi gaeces am kiTxvas, sasamarTlo ganixilavs 
mtkicebis arsebul elementebsa da saqmesTan 
dakavSirebul faqtebs, romlebic aRiarebulia orive 
mxaris mier. 

 
83. pirvel rigSi, mxareebs sadavod ar gauxdiaT, rom 

dakavebis momentSi ganmcxadebeli daavadebuli iyo 
ramdenime qronikuli sneulebiT, rogorebic aris: 
epilefsia, pankreatiti, virusuli hepatitis B da C 
formebi, aseve sxvadasxva saxis sulieri daavadebi. mas 
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aseve daudasturda Sidsis virusis pozitiuri Sedegi. 
mTavrobas ar uaruyvia, rom am daavadebaTa Sesaxeb, 
romelTagan zogierTi sicocxlisaTvis saSiSi iyo, icoda 
xelisuflebis organoebma da es daavadebebi moiTxovda 
mudmiv samedicino zedamxedvelobasa da mkurnalobas 
eqimebis mxridan. xelisuflebis organoebi valdebulni 
iyvnen, ewarmoebinaT ganmcxadeblis janmrTelobis 
mdgomareobisa da sapatimro dawesebulebaSi gavlili 
mkurnalobis amsaxveli samedicino istoria (ix. wamebis 
sawinaaRmdego evropuli komitetis zogadi moxseneba 
cixeSi mkurnalobis standartebTan dakavSirebiT, 
romelic naxsenebia winamdebare gadawyvetilebis 56-e 
punqtSi). 

 
84. sasamarTlo wuxiliT aRniSnavs, rom patimrobis 

periodSi ganmcxadebeli dasneulda ramdenime daavadebiT, 
rogorebicaa: wiTela, bronqiti da mwvave pnevmonia. mas 
aseve daemarTa ramdenime epilefsiuri Seteva. miuxedavad 
imisa, rom misi xangrZlivi avadmyofoba SesaZloa, 
nawilobriv aixsnas misi warsuli samedicino istoriiT, 
kerZod ki im faqtiT, rom igi daavadebuli iyo SidsiT, 
ganmcxadeblis janmrTelobis mdgomareobis mkveTri 
gauareseba sapatimro dawesebulebaSi wamoWris garkveul 
eWvebs gaweul da sapatimro adgilas xelmisawvdom 
samedicino samkurnalo saSualebebTan dakavSirebiT (ix. 
Farbtuhs v. Latvia, ganacxadi # 4672/02, 2004 wlis 2 dekembris 
gadawyvetilebis 57-e punqti). 

 
85. sasamarTlo aseve aRniSnavs, rom ganmcxadebelma 

Tavisi problemebi da guliswuxili Seatyobina 
xelisuflebis erovnul organoebs im dros, rodesac 
maTgan mosalodneli iyo Sesabamisi RonisZiebebis 
ganxorcieleba. ganmcxadeblis mier misi janmrTelobis 
problemebis aRwera mis mier wardgenil moTxovnebSi 
detaluri da jerovani saxiT iyo mocemuli. 
xelisuflebis organoebs hqondaT samedicino istoria da 
aseve icodnen samoqalaqo eqimebis mier ganmcxadeblis 
aucilebel samedicino mkurnalobasTan dakavSirebiT 
gacemuli rekomendaciebis Sesaxeb. 

 
86. garda amisa, ganmcxadeblis mamam, sul mcire, orjer 

TxovniT mimarTa sapatimro dawesebulebis 
administracias ganmcxadeblis janmrTelobis 
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mdgomareobis damoukidebel samedicino gamokvlevasTan 
dakavSirebiT. Tumca xsenebuli moTxovnebi uaryofil 
iqna. rogorc gamomdinareobs mTavrobis mier 
warmodgenili samedicino cnobidan, ganmcxadeblis 
nebismieri Semdgomi samedicino gamokvleva SesaZlebeli 
iyo mxolod sagamoZiebo xelisuflebis organoebis 
iniciativiT. sakmaod SemaSfoTebeli iyo is faqti, rom 
ganmcxadeblis samedicino Semowmeba Sedioda sagamoZiebo 
organoebis diskreciaSi: gamomZiebelze, da ara eqimze, 
iyo damokidebuli imis gadawyveta, esaWiroeboda Tu ara 
ganmcxadebels raime saxis damatebiTi samedicino 
gamokvleva. xsenebul garemoebebSi Zalian Znelia 
mTavrobis im mosazrebis miReba, rom ganmcxadebels ar 
esaWiroeboda raime saxis damatebiTi samedicino 
gamokvleva an mkurnaloba. 

 
87. bolos, 1999 wlis 26 aprilis incidenti wamoWris 

gansakuTrebul problemas. ganmcxadebeli Cioda, rom im 
dRes Tanamesakneebs mouxdaT misTvis inieqciis gakeTeba, 
raTa SeeCerebinaT epilefsiuri Seteva. ganmcxadebelma 
Tavisi pretenziis gasamyareblad Tanamesakneebis mier 
xelmowerili gancxadeba warmoadgina. sasamarTlo 
yuradRebas aqcevs mTavrobis arguments, rom aseTi 
gancxadeba ar SeiZleba iqces mtkicebulebad, radganac 
ganmcxadeblis Tanamesakneebi ar iyvnen samedicino 
sferos warmomadgenlebi, Tumca adamians ar sWirdeba 
profesiuli codna, raTa ganacxados, rom inieqcia ar 
gakeTebula cixis saavadmyofos TanamSromlis mier. ar 
arsebobs aranairi saxis mtkicebuleba, raTa virwmunoT, 
rom ganmcxadeblis Tanamesakneebi, romlebmac xeli 
moaweres gancxadebas, cruobdnen. meore mxriv, mTavrobas 
ar warmoudgenia raime saxis Canaweri xsenebul 
incidentTan dakavSirebiT. amitomac sasamarTlo aRiarebs 
ganmcxadeblis mier warmodgenili faqtebis versias 1999 
wlis 26 aprilis Taobaze. xsenebulTan dakavSirebiT 
sasamarTlo kvlavac uTiTebs, rom samedicino daxmarebis 
aRmoCena arakvalificiuri pirebis mier ar SeiZleba 
CaiTvalos adekvaturad (ix. zemoxsenebuli 
gadawyvetileba Farbtuhs-is saqmeze, me-60 punqti). 

 
88. amgvarad, zemoxsenebuli faqtorebis kombinacia 

metyvelebs ganmcxadeblis im mtkicebis sasargeblod, rom 
sapatimro dawesebulebaSi samedicino momsaxureba 
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araadekvaturi iyo. xsenebul garemoebebSi mTavrobas 
daawva tvirTi, raTa gaebaTilebina xsenebuli argumenti. 
Tumca mTavrobas ar warmoudgenia raime saxis dokumenti, 
romelic naTels mohfenda, Tu ra saxis samedicino 
mkurnaloba ganxorcielda ganmcxadeblis mimarT, rodis 
Catarda igi da vis mier iqna aRmoCenili (ix. mutatis 
mutandis, Ostrovar v. Moldova, #35207/03, §86, 2005 wlis 13 
seqtemberi). xsenebulTan dakavSirebiT mTavrobis 
argumentacia iyo bundovani da arajerovnad 
dasabuTebuli. magaliTad, mTavrobis argumentacia, rom 
ganmcxadebelma gaiara `sruli aRdgeniTi mkurnaloba da 
vitaminuri Terapia~, Zalze zogadi gamoTqmaa, romelic 
moiTxovs Semdgom dakonkretebas. garda amisa, mTavrobam 
ar naTelyo, ganmcxadebeli iRebda Tu ara wamlebs, 
romlebic mas gamouweres samoqalaqo eqimebma (ix. 
winamdebare gadawyvetilebis 24-e punqti). rac Seexeba 
mTavrobis mier warmodgenil samedicino cnobebsa da 
ganmcxadeblis samedicino istoriidan amoRebul 
amonaridebs (im xarisxiT, sadamdec isini imsaxurebdnen 
ndobas), isini mxolod adasturebdnen diagnozebs, magram 
ar moicavdnen informacias ganmcxadeblisaTvis 
aRmoCenil mkurnalobasTan dakavSirebiT an 
ganmcxadeblis mier gavlil samedicino SemowmebasTan 
mimarTebiT. Sesabamisad, sasamarTlo Tvlis, rom 
mTavrobas ar warmoudgenia jerovani axsna-ganmarteba 
sapatimro dawesebulebaSi ganmcxadeblis janmrTelobis 
gauaresebasTan dakavSirebiT. 

 
89. amitom sasamarTlo iRebs ganmcxadeblis mier 

warmodgenil versias misi janmrTelobis mdgomareobisa 
da sapatimro dawesebulebaSi aRmoCenili samedicino 
daxmarebis Taobaze. kerZod, sasamarTlo uSvebs, rom 1999 
wlis aprilsa da ivlisSi ganmcxadebels hqonda 
epilefsiis Setevebi, magram mas ar aRmoCenia 
kvalificiuri da/an drouli samedicino daxmareba. 
patimrobis ganmavlobaSi xelisuflebis organoebma ver 
ganaxorcieles ganmcxadeblis qronikuli daavadebebis 
monitoringi da ar aRmouCines adekvaturi samedicino 
daxmareba, ramac ganapiroba ganmcxadeblis janmrTelobis 
gauareseba da kidev ufro daucveli da ususuri gaxada 
misi mdgomareoba sxva daavadebebTan, kerZod, xangrZliv 
pnevmoniasTan mimarTebiT. erTxel, rodesac 
ganmcxadebels aReniSneboda maRali sicxe, igi moaTavses 



 KHUDOBIN v. RUSSIA JUDGMENT 29 

cixis saavadmyofos sakanSi momakvdav patimrebTan erTad. 
1999 wlis ivlisSi ganmcxadebeli daavadda 
bronqopnevmoniiT, magram mas ar aRmoCenia samedicino 
daxmareba uaxloesi 10 dRis ganmavlobaSi. axla 
sasamarTlo ganixilavs erTad aRebul am faqtebs, saqmeSi 
arsebul sxva Sesabamis garemoebebTan erTad da arkvevs, 
iyo Tu ara `araadamianuri an Rirsebis Semlaxveli 
mopyroba~, rogorc amas uTiTebda ganmcxadebeli. 

 
b) pretenziis ganxilva 
 
90. sasamarTlo kvlav imeorebs, rom me-3 muxli 

iTvaliswinebs demokratiuli sazogadoebis erT-erT 
umniSvnelovanes fundamentur Rirebulebas. me-3 muxli 
absoluturi terminebiT krZalavs wamebas, araadamianur 
an Rirsebis Semlaxvel mopyrobasa da sasjels, 
miuxedavad garemoebebisa da msxverplis qcevisa (Labita v. 
Italy, 2000 wlis 6 aprilis gadawyvetileba, ganCinebebi da 
gadawyvetilebebi _ 2000-IV, § 119). 

 
91. garda amisa, sasamarTlo kvlavac miuTiTebs, rom mis 

mier dadgenili precedentuli samarTlis Tanaxmad, 
imisaTvis, raTa moxvdes me-3 muxlis ganxilvis sferoSi, 
arasaTanado mopyrobam unda miaRwios sisastikis 
minimalur zRvars. am minimumis Sefaseba fardobiTia da 
damokidebulia saqmis yvela garemoebaze, rogorebicaa: 
mopyrobis xangrZlivoba, misi fizikuri da sulieri 
Sedegebi, zogierT SemTxvevaSi, msxverplis sqesi, asaki da 
janmrTelobis mdgomareoba (sxva magaliTebs Soris ix. 
Ireland v. the United Kingdom, 1978 wlis 18 ianvris 
gadawyvetileba, seria A, #25, gv. 65, § 162). miuxedavad imisa, 
rom aseTi mopyrobis mizani, kerZod, qmedeba mimarTuli 
iyo Tu ara, iqiTken, rom daemcirebina an Rirseba Seelaxa 
msxverplisaTvis, iseTi faqtoria, romelic unda iqnes 
gaTvaliswinebuli, misi ararseboba erTmniSvnelovnad ar 
migviTiTebs, rom ar darRveula me-3 muxli (Peers v. Greece, 
#28524/95, § 74, ECHR 2001-III). 

 
92. gamonaklis garemoebebSi, rodesac patimris 

janmrTeloba absoluturad Seusabamoa patimrobasTan, me-
3 muxlis Tanaxmad, SesaZloa, warmoiSvas moTxovna aseTi 
piris gaTavisuflebasTan dakavSirebiT konkretul 
garemoebebSi (ix.: Papon v. France (no. 1) (gadawyvetileba), 
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#64868/01, CEDH 2001-VI ; Priebke v. Italy (gadawyvetileba), 
#48799/99, 2001 wlis 5 aprili). konkretuli sami elementi 
unda iqnes mxedvelobaSi miRebuli, rodesac vafasebT, Tu 
ramdenad Seesabameba patimrobaSi yofna mis 
janmrTelobas, esenia: a) patimris samedicino 
mdgomareoba, b) samedicino daxmarebis adekvaturoba da 
patimrobisas Catarebuli mkurnaloba da g) 
ganmcxadeblis janmrTelobis mdgomareobis 
gaTvaliswinebiT, patimrobaSi datovebis RonisZiebis 
mizanSewoniloba (ix. Mouisel v. France, #67263/01, §§ 40-42, 
ECHR 2002-IX). 

 
93. Tumca me-3 muxli ar SeiZleba ganimartos imgvarad, 

rom awesebdes zogad valdebulebas, romlis Tanaxmadac, 
patimrebi unda gaTavisufldnen janmrTelobis 
mdgomareobis safuZvelze. xsenebuliT saxelmwifos 
ekisreba mxolod valdebuleba, daicvas 
TavisuflebaSezRuduli pirebis fizikuri keTildReoba. 
sasamarTlo uSvebs, rom sapatimro dawesebulebebSi 
xelmisawvdomi samedicino daxmareba SeiZleba, yovelTvis 
im doneze ar idges, rogorc es SesaZlebelia 
sazogadoebisaTvis saukeTeso samedicino 
dawesebulebebSi, miuxedavad amisa, saxelmwifom unda 
uzrunvelyos, patimrebis janmrTeloba da keTildReoba 
adekvaturad iqnes daculi, maT Soris Sesabamisi 
samedicino daxmarebis aRmoCeniT (ix.: Kudła v. Poland [GC], 
#30210/96, § 94, ECHR 2000-XI; aseve, Hurtado v. Switzerland, 1994 
wlis 28 ianvris gadawyvetileba, seria A, #280-A, komisiis 
mosazreba, gv. 15-16, § 79; Kalashnikov v. Russia, #47095/99, §§ 95 
da 100, ECHR 2002-VI). zemoxsenebul Farbtuhs-is saqmeSi 
sasamarTlom aRniSna, rom im SemTxvevaSi, Tuki 
xelisuflebis organoebi gadawyvetdnen (seriozulad 
avadmyofi) piris moTavsebasa da Semdgom yofnas 
patimrobaSi, maT unda ganexorcielebinaT sagangebo 
mzrunveloba imgvarad, rom patimrobis pirobebi 
Sesabamisi yofiliyo uZlurebiT gamowveuli specialuri 
saWiroebisa. (§ 56). 

 
94. Tuki mivubrundebiT winamdebare saqmes, sasamarTlo 

kvlavac miuTiTebs, rom sxvadasxva samedicino wyarodan 
mopovebuli mtkicebulebebiT, ganmcxadebels 
aReniSneboda ramdenime seriozuli daavadeba, romlebic 
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moiTxovdnen mudmiv samedicino mkurnalobas, Tumca 
aranairi mtkicebuleba ar migviTiTebs, rom misi 
daavadebebi principulad Seusabamo iyo patimrobasTan. 
sapatimro dawesebulebas hqonda samedicino ganyofileba, 
sadac ganmcxadebeli ramdenimejer moaTavses da, 
savaraudod, misi avadmyofobis mkurnaloba SesaZlebeli 
iyo am ganyofilebaSi arsebul pirobebSi. 

 
95. amave dros, sasamarTlo uTiTebs mis mierve 

dadgenil faqtze, rom ganmcxadebels ar aRmouCines 
Sesabamisi samedicino mkurnaloba. im drosac ki, rodesac 
imyofeboda cixis saavadmyofoSi, ganmcxadebeli 
itanjeboda avadmyofobiT gamowveuli fizikuri 
tkivilebiT. rac Seexeba sulier efeqts, mas unda 
scodnoda, rom nebismier momentSi emuqreboda samedicino 
krizisi janmrTelobisaTvis Zalze seriozuli SedegebiT 
da rom SeuZlebeli iqneboda kvalificiuri samedicino 
daxmarebis miReba (ix. winamdebare gadawyvetilebis 29-e 
da momdevno punqtebi). sapatimro centris administraciam 
ganmcxadebels mxolod Sesabamisi samedicino daxmarebis 
aRmoCenaze ki ar uTxra uari, aramed aseve ganucxades 
uari, mieRo aseTi daxmareba sxva wyaroebidan (ix. 
winamdebare gadawyvetilebis 27-e punqti). aRniSnuls 
mniSvnelovani daTrgunva unda gamoewvia. 

 
96. rac kidev ufro arTulebda situacias, iyo is 

faqti, rom ganmcxadebeli SidsiTa da seriozuli 
sulieri avadmyofobiT iyo daavadebuli. aRniSnuli 
zrdida risks, romelic dakavSirebuli iyo yvela im 
daavdebasTan, romelsac ganmcxadebeli ganicdida 
patimrobis ganmavlobaSi da es aZlierebda mis SiSs. 
xsenebul garemoebebSi kvalificiuri da drouli 
samedicino daxmarebis aRmoCenis arqona, rasac Tan 
erTvoda xelisuflebis organoebis uari ganmcxadeblis 
janmrTelobis damoukidebeli samedicino gamokvlevis 
CatarebasTan dakavSirebiT, warmoSobda iseTi Zlieri 
daucvelobis grZnobas, rom, fizikur tanjvasTan erTad, 
igi eqca Rirsebis Semlaxvel mopyrobad, me-3 muxlis 
mniSvnelobiT. 

 
97. Sesabamisad, dairRva konvenciis me-3 muxli. 
 
2. patimrobis zogadi pirobebi 



32 KHUDOBIN v. RUSSIA JUDGMENT 

 
98. rac Seexeba ganmcxadeblis saCivars patimrobis 

zogadi pirobebis Sesaxeb moskovis 48/1 sapatimro 
dawesebulebasa da am dawesebulebis samedicino 
ganyofilebaSi, sasamarTlo Tvlis, rom im faqtis 
gaTvaliswinebiT, romlis Tanaxmadac dadginda me-3 
muxlis darRveva am dawesebulebaSi arasaTanado 
samedicino mopyrobasTan dakavSirebiT, aucilebeli ar 
aris am sakiTxze saCivris calke ganxilva. 

 
III. konvenciis me-5 muxlis me-3 punqtis savaraudo 

darRveva 
 
99. ganmcxadebeli Cioda, rom misi gangrZobadi 

winaswari patimroba aWarbebda gonivrul vadas da 
gaumarTlebeli iyo. igi eyrdnoboda konvenciis me-5 
muxlis me-3 punqts, romlis Tanaxmadac: 

 
`am muxlis 1-li (c) punqtis debulebebis Tanaxmad, dakavebuli an 

dapatimrebuli yvela piri dauyovnebliv unda waredginos 
mosamarTles an sasamarTlo xelisuflebis ganxorcielebisaTvis 
kanoniT uflebamosil sxva moxeles da mas ufleba unda hqondes, 
misi saqme ganixilos sasamarTlom gonivrul vadaSi, an 
gaTavisufldes saqmis ganxilvis ganmavlobaSi. gaTavisufleba 
SeiZleba uzrunvelyofil iqnes sasamarTlo procesze gamocxadebis 
garantiebiT~ 

 
a) mxareTa argumentacia 
 
100. mTavroba amtkicebda, rom ganmcxadeblis 

gangrZobadi patimroba aucilebeli iyo mis mimarT 
wayenebul braldebaTa simZimidan, ganmcxadeblis 
pirovnebisa da misi mimalvis safrTxidan gamomdinare. 
ganmcxadebels brali waeyena seriozul danaSaulTa 
CadenisaTvis, rac iTvaliswinebda sasjels 13 weliwadze 
ufro meti xniT. patimrobis pirveli brZaneba, romelic 
gasca prokuraturam 1998 wlis 20 oqtombers, miuTiTebda 
mimalvis safrTxeze da Semdgomi patimrobis brZanebebic 
swored am safuZvels eyrdnoboda. ganmcxadeblis 
janmrTelobis mdgomareoba arc imdenad cudi iyo, rom 
gadaewona sazogadoebrivi interesi, romlis Tanaxmadac 
saWiro iyo winaswari patimrobis gagrZeleba. 
ganmcxadeblis patimrobis gagrZeleba ganpirobebuli iyo, 
kerZod, ganmcxadeblis sulieri mdgomareobis 



 KHUDOBIN v. RUSSIA JUDGMENT 33 

SefasebasTan dakavSirebuli eqspertizis CatarebiT. A 
 amgvarad, ganmcxadeblis winaswar patimrobas ar 
gadauWarbebia gonivruli vadisaTvis. 

 
101. ganmcxadebeli isev mxars uWerda Tavis argumentebs. 

mTavrobis komentarebze warmodgenili pasuxis Tanaxmad, 
gangrZobadi patimroba ar iyo aucilebeli. ar arsebobda 
mimalvis, danaSaulis recidivis an marTlmsajulebis 
jerovnad ganxorcielebaSi Carevis safrTxe, wayenebul 
braldebaTa simZimes ki ar SeeZlo, gaemarTlebina 
patimroba. Gganmcxadebels awuxebda mravali daavadeba, 
hqonda mudmivi sacxovrebeli adgili, amasTanave, 
dasaqmebuli iyo (studenti). garda amisa, sasamarTloebs 
ar warudgeniaT aranairi mtkicebuleba, Tu ratom 
arsebobda zemoxsenebuli safrTxe. saxeze ar iyo bralis 
damamtkicebeli seriozuli samxilebi, radganac 
braldeba eyrdnoboda policiis mier dagegmil da 
ganxorcielebul provokacias; ar arsebobda danaSaulis 
recidivis riski, da ganmcxadeblis janmrTelobis 
sagangaSo mdgomareoba iTxovda mis dauyovnebliv 
gaTavisuflebas. ganmcxadeblis winaswari patimrobis 
gagrZeleba dakavSirebuli iyo misi sulieri 
mdgomareobis mraval fsiqiatriul gamokvlevasTan. 

 
b. sasamarTlos Sefaseba 
 
102. pirvel etapze sasamarTlo aRniSnavs, rom 

ganmcxadeblis winaswari patimroba grZeldeboda 1998 
wlis 29 oqtombridan, dakavebis dRidan 1999 wlis 11 
noembramde, sasamarTlos mier ganaCenis gamocxadebasa da 
ganmcxadeblis gaTavisuflebamde. patimrobis sruli 
moculoba Seadgenda weliwadsa da 23 dRes. 

 
1. zogadi principebi 
 
103. danaSaulSi braldebuli piri yovelTvis unda 

gaTavisufldes sasamarTlo samarTalwarmoebis 
ganmavlobaSi, garda im SemTxvevisa, rodesac saxelmwifos 
SeuZlia imis damtkiceba, rom saxezea `Sesabamisi da 
sakmarisi~ mizezebi gangrZobadi patimrobisaTvis (ix.: 
Wemhoff v. Germany, 1968 wlis 27 ivnisis gadawyvetileba, 
seria A, #. 7, § 12; Yagci and Sargin v. Turkey, 1995 wlis 8 ivnisis 
gadawyvetileba, seria A ,#319-A, § 52). 
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104. konvenciasTan dakavSirebuli precedentuli 

samarTali adgens 4 ZiriTad dasaSveb mizezs giraoze 
uaris TqmisaTvis: sasamarTloze braldebulis 
gamoucxadeblobis riski (Stögmüller v. Austria, 1969 wlis 10 
noembris gadawyvetileba, seria A, #9, § 15); imis riski, rom 
braldebuli, gaTavisuflebis SemTxvevaSi, xels SeuSlis 
marTlmsajulebis jerovnad aRsrulebas (ix. Wemhoff-is 
zemoxsenebul saqmeze gamotanili gadawyvetilebis me-14 
punqti), an xelaxla Caidens danaSauls (ix. Matznetter v. 
Austria, 1969 wlis 10 noembris gadawyvetileba, seria A ,#10, 
§ 9), an gamoiwvevs sazogadoebriv areulobas (ix. Letellier v. 
France, 1991 wlis 26 ivnisis gadawyvetileba, seria A, #207, § 
51). 

 
105. pirvel rigSi, erovnuli marTlmsajulebis 

organoebma unda gansazRvron, konkretul saqmeSi 
aucilebeli iyo Tu ara winaswari patimrobis gamoyeneba 
(ix. Nikolov v. Bulgaria, #38884/97, § 74, 2003 wlis 30 ianvari). 
evropuli sasamarTlo uflebamosileba erovnuli 
sasamarTloebis mier miRebuli daskvnis gadasinjvis 
konteqstSi Zalian SezRudulia: mxolod im SemTxvevaSi, 
Tuki xelisuflebis erovnuli organoebis mier miRebuli 
dasabuTeba TviTneburia, an ar gaaCnia raime saxis 
faqtobrivi safuZveli, evropul sasamarTlos SeuZlia, 
Caerios da daadginos, rom patimroba gaumarTlebeli iyo. 

 
2. xsenebuli principebis gamoyeneba winamdebare saqmeSi 
 
106. sasamarTlo aRniSnavs, rom prokuraturis mier 

gacemuli 1998 wlis 30 oqtombriT daTariRebuli 
patimrobis pirveladi brZaneba eyrdnoboda 
ganmcxadeblis mimarT wayenebul braldebaTa simZimesa da 
misi mimalvis safrTxes. Tumca ganmcxadeblis patimrobis 
gagrZelebisas an dacvis mxaris mier gaTavisuflebasTan 
dakavSirebiT wardgenili Suamdgomlobebis uaryofisas 
erovnul sasamarTloebs ar warmoudgeniaT aranairi 
saxis mizezebi. 

 
107. amrigad, sasamarTlo imeorebs, rom, marTalia, 

gonivruli eWvis arseboba aris sine qua non garemoeba 
pirveladi patimrobisaTvis, garkveuli drois gasvlis 
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Semdgom xsenebuli ukve aRar aris sakmarisi (ix. 
klasikuri magaliTis saxiT Labita v. Italy [GC], #26772/95, § 
153, ECHR 2000-IV). sasamarTlo uSvebs, rom ganmcxadeblis 
winaaRmdeg arsebul gonivruli eWvs SesaZloa 
gaemarTlebina pirveladi patimroba. Tumca sasamarTlo 
kvlavac miuTiTebs, rom braldebis simZimes TavisTavad 
ar SeuZlia gaamarTlos sasamarTlo 
samarTalwarmoebisas ganxorcielebuli xangrZlivi 
patimrobis periodebi. xsenebulis safuZvelze ar 
SeiZleba aseve gamarTlebul iqnes Tavisuflebis 
aRkveTasTan dakavSirebuli sasjeli (ix.: Rokhlina v. Russia, 
# 54071/00, § 66, 2005 wlis 7 aprili; Panchenko v. Russia, # 
45100/98, § 102, 2005 wlis 8 Tebervali; Letellier, loc. cit.). 
xsenebulTan dakavSirebiT sasamarTlo aRniSnavs, rom 
1998 wlis 30 oqtombris Semdgom ganmcxadeblis patimroba 
gaxangrZlivda ramdenimejer da gagrZelda daaxloebiT 1 
weli. ufro metic, 1998 wlis dekemberSi gamoZieba 
dasrulda da saqme gadaigzavna saqmis ganmxilvel 
sasamarTloSi. sasamarTlos azriT, aseT garemoebebSi 
erovnuli xelisuflebis organoebs unda warmoedginaT 
axali mizezebi ganmcxadeblis gangrZobad patimrobasTan 
dakavSirebiT. 

 
108. rac Seexeba mTavrobis komentarebSi asaxul 

mizezebs, kerZod mimalvis safrTxesa da ganmcxadeblis 
`pirovnebas~, sasamarTlo kvlavac miuTiTebs, rom swored 
erovnuli sasamarTloebis gadawyvetilebebSi mocemuli 
mizezebisa da ganmcxadeblis ganacxadebSi warmodgenili 
faqtebis safuZvelze adgens evropuli sasamarTlo, 
dairRva Tu ara me-5 muxlis me-3 punqti. (ix. Jablonski v. 
Poland, #33492/96, § 79, 2000 wlis 21 dekemberi). saqmeSi Ilijkov 
v. Bulgaria (#33977/96, § 86, 2001 wlis 26 ivlisi) sasamarTlom 
daadgina: 

 
` miuxedavad imisa, rom faqtebi, romelTa safuZvelzec SesaZloa 

momxdariyo Tavisuflebis aRkveTa, albaT arsebobda. isini ar iyo 
moxseniebuli sasamarTloebis gadawyvetilebebSi... da sasamarTlos 
amocanac ar aris aseTi faqtebis dadgena da im erovnuli 
xelisuflebis organoebis adgilis dakaveba, romlebmac gamoitanes 
gadawyvetileba ganmcxadeblis patimrobasTan dakavSirebiT~. 

 
mTavrobis mier miTiTebuli ganmcxadeblis patimrobis 

mizezebi ar iyo xsenebuli erovnuli sasamarTloebis 
gadawyvetilebebSi da evropul sasamarTlos ar SeuZlia 



36 KHUDOBIN v. RUSSIA JUDGMENT 

dauSvas, rom aseTi mizezebi gamomdinareobs saqmis 
garemoebebidan. meore mxriv, iseTi faqtorebi, 
rogorebicaa: ganmcxadeblis axalgazrda asaki, 
janmrTelobis problemebi, nasamarTleobis arqona, is 
faqti, rom mas hqonda mudmivi sacxovrebeli adgili da 
stabiluri ojaxuri urTierTobebi, aucilebels xdida 
gaTavisuflebasTan dakavSirebuli misi Suamdgomlobebis 
ufro zedmiwevniT ganxilvasa da sasamarTlo 
gadawyvetilebebSi maT analizs. rogorc Cans, 
dasabuTebis arqona iyo ara SemTxveviTi an xanmokle 
umoqmedoba, aramed gaTavisuflebasTan dakavSirebul 
SuamdgomlobaTa ganxilvis Cveulebrivi da zogadad 
gavrcelebuli meTodi. xsenebulidan gamomdinare, 
sasamarTlo adgens, rom gamoZiebisa da sasamarTlo 
samarTalwarmoebis ganmavlobaSi ganmcxadeblis 
patimroba ar iyo gamarTlebuli `Sesabamisi da jerovani~ 
mizezebiT. 

 
109. Sesabamisad, dairRva konvenciis me-5 muxlis me-3 

punqti. 
 
IV. konvenciis me-5 muxlis me-4 punqtis savaraudo 

darRveva 
 
110. ganmcxadebeli Cioda, rom erovnulma 

sasamarTloebma `swrafad~ ar ganixiles 1999 wlis 21 
aprilsa da 1999 wlis 17 seqtembers Setanili 
gaTavisuflebasTan dakavSirebuli misi Suamdgomlobebi. 
ganmcxadebeli aseve Cioda, rom moskovis saqalaqo 
sasamarTloSi Setanili misi 1999 wlis 4 da 17 agvistoTi 
daTariRebuli saCivrebi ar yofila ganxiluli. 
xsenebulTan dakavSirebiT, ganmcxadebeli eyrdnoboda 
konvenciis me-5 muxlis me-4 punqts:   

 
`yvelas, visac dakavebiT an dapatimrebiT aRekveTa Tavisufleba, 

ufleba aqvs, mimarTos sasamarTlos, romelic swrafad ganixilavs 
misi dapatimrebis marTlzomierebis sakiTxs da brZanebs 
gaTavisuflebas, Tu dapatimreba ar aris kanonieri.~ 

 
a) mxareTa argumentacia 
 
111. rac Seexeba ganmcxadeblis gaTavisuflebasTan 
dakavSirebul moTxovnebs, mTavrobam aRniSna, rom 1999 
wlis 17 marts Sesabamisma sasamarTlom daniSna 
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ganmcxadeblis sulieri mdgomarebis damatebiTi 
eqspertiza. Sesabamisad, saqme gadaido. Aamgvarad, 1999 
wlis 17 martis Suamdgomloba gaTavisuflebasTan 
dakavSirebiT daemTxva periods, rodesac sasamarTlo 
mosmenebi ar imarTeboda. sasamarTlom maSinve, rogorc ki 
miiRo eqspertizis daskvnis Sedegebi, daniSna mosmenis 
dRe da ganixila es Suamdgomloba. igive ganmeorda 1999 
wlis 17 seqtembers Setanil gaTavisuflebis Sesaxeb 
SuamdgomlobasTan mimarTebiTac, im periodis 
ganmavlobaSi, rodesac sasamarTlo ucdida 
ganmcxadeblis sulieri mdgomareobis Sesamowmeblad 
daniSnuli me-4 eqspertizis Sedegebs _ 1999 wlis 17 
seqtembris Suamdgomloba ganxilul iqna arsebiTi 
ganxilvis Semdgom mosmenaze, 1999 wlis 11 noembers. 
 
112. mTavroba aseve amtkicebda, rom 1999 wlis 27 ivliss 
dacvis mxares ar warudgenia raime saxis Suamdgomloba 
gaTavisuflebasTan dakavSirebiT. 1999 wlis 27 ivlisiT 
daTariRebuli Suamdgomloba sasamarTlom, faqtobrivad 
miiRo 1999 wlis 2 agvistos. rac Seexeba 1999 wlis 15 da 
17 seqtembris Suamdgomlobebs, romlebic, Sesabamisad, 
waredgina moskovis saqalaqo sasamarTlos Tavmjdomaris 
moadgilesa da uzenaesi sasamarTlos Tavmjdomares, 
isini gadaegzavna moskovis butirskis raionul 
sasamarTlos `dadgenili wesiT da Senaxul iqna saqmeSi~. 
 
113. rac Seexeba moskovis saqalaqo sasamarTlos mier 1999 
wlis 30 ivlisiT daTariRebuli Suamdgomlobis, 
savaraudod, ganuxilvelad datovebas, mTavroba 
acxadebda, rom Suamdgomloba exeboda mxolod 
ganmcxadeblis sulieri mdgomareobis sxva eqspertizis 
Catarebis saWiroebas, da ara patimrobasTan 
dakavSirebul sakiTxebs. 
 
114. ganmcxadebeli mxars uWerda Tavis pretenziebs, 
Tumca, Sesabamisi argumentebis warmodgenis gareSe. igi 
klavac daJinebiT amtkicebda, rom 1999 wlis 27 ivlisis 
gadawyvetileba, romliTac mas gauxangrZlivda patimroba, 
gasaCivrda saapelacio sasamarTlos winaSe misi 
advokatisa da samarTlebrivi warmomadgenlebis mier, 
magram Suamdgomloba ar yofila ganxiluli. 
 
b) sasamarTlos Sefaseba 
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1. zogadi principebi 
 
115. sasamarTlo kvlavac miuTiTebs, rom me-5 muxlis me-4 
punqti uzrunvelyofs, `patimrobis kanoninereba 
gadawydes swrafad~ (xazgasma damatebulia). xsenebuli 
moTxovna moicavs or aspeqts: pirveli, samarTlebrivi 
gadasinjvis SesaZlebloba uzrunvelyofil unda iqnes 
Cqara, piris patimrobaSi ayvanis Semdgom, da Tuki es 
aucilebelia, gonivrul SualedebSi; meore, gadasinjvis 
procedura unda warimarTos keTilsindisierad. garda 
amisa, sasamarTlo kvlavac miuTiTebs, rom, rodesac 
erovnuli kanonmdebloba uzrunvelyofs apelaciis 
sistemas, saapelacio organom aseve unda daakmayofilos 
me-5 muxlis me-4 punqtis moTxovnebi (ix. Grauzinis v. Lithuania, 
2000 wlis 10 oqtombris ganaCeni #37975/97, §§ 30-32). kerZod, 
xsenebuli aseve exeba saapelacio organos mier 
Tavisuflebis aRkveTasTan dakavSirebiT pirveli 
instanciis sasamarTloseuli gadawyvetilebis 
gadasinjvis siswrafes. 
 
116. sakiTxi, gaTavisuflebis Taobaze piris 
Suamdgomlobis `swrafad ganxilvis ufleba~ 
dakmayofilda Tu ara, ganisazRvreba TiToeuli saqmis 
konkretuli garemoebebidan gamomdinare; rTul saqmeebSi 
gaTavisuflebasTan dakavSirebuli Suamdgomlobis 
ganxilvas SesaZloa dasWirdes ufro meti dro, vidre 
martiv saqmeebSi. saqmeSi Baranowski v. Poland (#28358/95, ECHR 
2000-III) erovnul sasamarTloebs dasWirdaT 5 Tve 
gaTavisuflebis Taobaze Suamdgomlobis ganxilvisaTvis. 
mTavrobam warmoadgina, rom erovnulma sasamarTlom 
gaTavisuflebis Sesaxeb pirveli Suamdgomlobis ganxilva 
daiwyo wardgenidan meore dResve, xolo mogvianebiT jer 
gadado Sesabamisi Suamdgomlobebis ganxilva, radganac 
mtkicebulebebi mopovebuli unda yofiliyo sami 
eqspertisagan. Tumca, miuxedavad xsenebuli argumentebisa, 
sasamarTlom daadgina me-5 muxlis me-4 punqtis darRveva. 
saqmeSi _ Samy v. the Netherlands (#36499/97, 2001 wlis 4 
dekembris gadawyvetileba), romelic exeboda ucxo qveynis 
moqalaqeebis dapatimrebas maTi gaZevebis mizniT, 
sasamarTlom daadgina, rom 25-dRiani periodi 
Seesabameboda me-5 muxlis me-4 punqtis moTxovnebs. amave 
dros, saqmeSi _ Rehbock v. Slovenia (#29462/95, § 85, ECHR 
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2000-XII) _ sasamarTlom daadgina, rom gaTavisuflebasTan 
dakavSirebuli Suamdgomloba ganxiluli iyo pirveli 
instanciis sasamarTlos winaSe wardgenidan 23 dRis 
Semdgom da, rom es ar iyo `swrafi~ ganxilva, rogorc 
amas moiTxovs me-5 muxlis me-4 punqti. CvidmetdRiani 
gaWianureba am debulebasTan Seusabamod iqna 
gamocxadebuli (ix. Kadem v. Malta, # 55263/00, § 43, 2003 wlis 
9 ianvari). 
 
2. zemoxsenebuli principebis gamoyeneba winamdebare 
saqmeSi 
 
a) 1999 wlis 21 aprils wardgenili gaTavisuflebis 
Sesaxeb Suamdgomlobis ganxilvis gaWianureba 
 
117. sasamarTlos ganmartebiT, 1999 wlis 17 marts 
raionulma sasamarTlom gadawyvita, rom ganmcxadebeli 
unda darCeniliyo patimrobaSi sasamarTlo 
samarTalwarmoebis ganmavlobaSi, Tumca sasamarTlos ar 
daukonkretebia ganmcxadeblis gangrZobadi patimrobis 
mizezebi; erovnul sasamarTlos arc raime saxis vadebi 
dauwesebia gangrZobad patimrobasTan dakavSirebiT. 
sasamarTlo aseve adgens, rom arsebul kanonmdeblobaSi 
ar SeimCneva gangrZobadi patimrobis gadasinjvis 
uflebaze raime SezRudvis daweseba (ix. winamdebare 
gadawyvetilebis 61-e da momdevno punqtebi). es 
ukanaskneli ar adgens, Tu ra sixSiriT unda daubrundes 
saqmis ganmxilveli sasamarTlo braldebulis winaswari 
patimrobis gadasinjvis sakiTxs. ZiriTadad, dacvas 
SeuZlia, waradginos gaTavisuflebasTan dakavSirebuli 
imdeni Suamdgomloba, ramdenic surs, Tundac yoveldRe, 
Tuki dacvis mxares ase urCevnia. amitomac ganmcxadebels 
ar gaaCnia naTeli miTiTeba imasTan dakavSirebiT, Tu 
rodis iqneba Sesaferisi gaTavisuflebis Taobaze axali 
Suamdgomlobis wardgena. 
 
118. faqtobrivad, axali Suamdgomloba Setanil iqna 1999 
wlis 21 aprils, anu erTi Tvis Semdgom raionuli 
sasamarTlos mier am sakiTxTan dakavSirebiT 
gadawyvetilebis gamotanidan. xsenebul SuamdgomlobaSi 
ganmcxadebeli miuTiTebda Tavis cud janmrTelobaze. 
sasamarTlos azriT, ganmcxadeblis es argumenti 
SesaZloa, CaTvliliyo axal garemoebad, romelic 
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moiTxovda patimrobis sakiTxis xelaxla ganxilvas 
(gansakuTrebiT ki im fonze, rom arajerovnad iyo 
dasabuTebuli patimrobis Taobaze wina gadawyvetileba, 
ganmcxadebels ki hqonda safuZvliani pretenzia 
xsenebulze – ix. winamdebare gadawyvetilebis 83-e da 84-e 
punqtebi). Aam garemoebebis mixedviT, sasamarTlo askvnis, 
rom ganmcxadebels borotad ar gamouyenebia Tavisi 
ufleba, moeTxova patimrobis kanonierebis gadasinjva da 
mas SeeZlo hqonoda gonivruli molodini, rom misi 
gaTavisuflebis Sesaxeb Suamdgomlobaze pasuxi male 
iqneboda gacemuli. 
 
119. Tumca raionulma sasamarTlom ganixila 
gaTavisuflebis Sesaxeb Suamdgomloba mxolod momdevno 
arsebiTi ganxilvis mosmenaze, romlis dRec daniSnuli 
iyo sasamarTlo samarTalwarmoebis saWiroebidan 
gamomdinare. gavida 3 Tveze meti Suamdgomlobis 
wardgenis momentidan mis ganxilvamde. mTavrobis 
argumenti, rom saWiro ar iyo mosmenis gamarTva 
eqpertizis daskvnis Sedegebis miRebamde, ar aris 
sarwmuno sasamarTlosaTvis. xsenebuli mosazreba 
SesaZloa, Sesaferisi yofiliyo arsebiTi ganxilvis 
Semdgomi mosmenis daniSvnisaTvis, magram ara 
ganmcxadeblis mier gaTavisuflebis Taobaze 
Suamdgomlobis ganxilvasTan mimarTebiT. mTavrobas ar 
warmoudgenia raime sxva gamarTleba gaWianurebis Sesaxeb 
da saxeze ar aris aranairi mtkicebuleba, rom 
ganmcxadebeli raime gziT pasuxismgebeli iyo 
xsenebulTan dakavSirebiT. 
 
120. sasamarTlo askvnis, rom 1999 wlis 21 aprilis 
gaTavisuflebis Sesaxeb Suamdgomlobis gadasinjva 
gaumarTleblad iqna gaWianurebuli da, Sesabamisad, 
dairRva me-5 muxlis me-4 punqti. 
 
b) 1999 wlis 17 seqtembris gaTavisuflebis Sesaxeb 
Suamdgomlobis ganxilvis gaWianureba 
 
121. rac Seexeba gaTavisuflebis Sesaxeb meore 
Suamdgomlobas, sasamarTlos aRniSvniT, 1999 wlis 27 
ivliss butirskis raionulma sasamarTlom daadgina, rom 
ganmcxadebeli unda darCeniliyo patimrobaSi. xsenebuli 
gadawyvetileba ar iyo dasabuTebuli da ar akonkretebda 
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patimrobis xangrZlivobas. 1999 wlis 17 seqtembers, anu 
gadawyvetilebis miRebidan 1 Tvisa da 19 dRis Semdgom, 
ganmcxadeblis warmomadgenelma raionul sasamarTloSi 
Seitana gaTavisuflebis Taobaze Suamdgomloba, romelic 
ganxilul iqna 1 Tvisa da 24 dRis Semdgom. 
zemomiTiTebul 117-e punqtSi, xsenebul mosazrebaTa 
gaTvaliswinebiT, sasamarTlo askvnis, rom 
gaTavisuflebis Sesaxeb meore Suamdgomlobis gadasinjva 
aseve gaumarTleblad iqna gaWianurebuli. amitomac 
dairRva me-5 muxlis me-4 punqti. 
 
g) saapelacio sasamarTloze xelmisawvdomobasTan 
dakavSirebiT 
 
122. bolos ganmcxadebeli Cioda, rom saCivari 
sasamarTlos 1999 wlis 27 ivlisis gadawyvetilebaze, 
romliTac dakanonda patimroba, ar yofila ganxiluli 
meore instanciis sasamarTlos mier. 
 
123. sasamarTlo miuTiTebs mTavrobis argumentze, romlis 
Tanaxmadac, 1999 wlis 30 ivliss Setanili Suamdgomloba 
ar Seicavda aranair moTxovnas winaswari patimrobis 
Sefardebis Taobaze pirveli instanciis sasamarTlos 
mier gamotanili gadawyvetilebis gadasinjvis Sesaxeb, 
Tumca sasamarTlos xelT arsebuli dokumentebi 
sawinaaRmdegos mowmoben. simarTlea is faqti, rom 1999 
wlis 30 ivlisis kerZo saCivari umTavresad exeboda 
ganmcxadeblis sulieri mdgomareobis sakiTxebs, Tumca 
igi aseve exeboda ganmcxadeblis patimrobas: 
Suamdgomlobis debulebebi naTlad moiTxovda saqmis 
ganmxilveli sasamarTlos mier ganmcxadeblisaTvis 
patimrobis SefardebasTan dakavSirebiT miRebuli 
gadawyvetilebis gadasinjvas (ix. winamdebare 
gadawyvetilebis me-17 punqti). 
 
124. sasamarTlo kvlavac miuTiTebs, rom, rodesac 
erovnuli kanonmdebloba uzrunvelyofs apelaciis 
sistemas, saapelacio organo aseve unda akmayofilebdes 
me-5 muxlis me-4 punqtis moTxovnebs (ix. Toth v. Austria, 1991 
wlis 12 dekembris gadawyvetileba, seria A, #224, § 84). 
amitomac 1999 wlis 27 ivlisis gadawyvetilebis 
ganuxilveloba iyo me-5 muxlis me-4 punqtiT 
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uzrunvelyofili patimrobis kanonierebis gadasinjvaze 
ganmcxadeblis uflebis darRveva. 
 
V. konvenciis me-6 muxlis savaraudo darRveva 
 
125. ganmcxadebeli Cioda mis winaaRmdeg aRZrul sisxlis 
samarTalwarmoebasTan dakavSirebiT. kerZod, amtkicebda, 
rom igi waaqezes policiis oficrebma, romlebic q-ni t-s, 
rogorc TavanTi agentis, meSveobiT moqmedebdnen, raTa 
ganmcxadebels Caedina danaSauli da ganexorcielebina 
narkotikebis SeZena-gadacema. ganmcxadebeli eyrdnoboda 
konvenciis me-6 muxls, romlis debulebaTa Tanaxmadac: 
 
`1. .. wardgenili sisxlissamarTlebrivi nebismieri braldebis 
safuZvlianobis gamorkvevisas yvelas aqvs ufleba gonivrul vadaSi 
misi saqmis samarTlian ... ganxilvaze... 
... 
3. yovel pirs, visac bralad edeba sisxlis samarTlis danaSaulis 
Cadena, aqvs, sul mcire, Semdegi uflebebi:  

 ... 

b) hqondes sakmarisi dro da SesaZleblobani sakuTari dacvis 
mosamzadeblad;~ 

a. mxareTa argumentebi 

126. mTavroba amtkicebda, rom ganmcxadebelTa uflebebi 
ar iyo darRveuli. mTavrobis gancxadebis Tanaxmad, 
`sakontrolo Sesyidva~, anu, erovnuli terminiT, 
`operatiuli eqsperimenti~, iyo Sesaferisi meTodi 
danaSaulTan brZolisas; aseTi `eqsperimentebiT~ 
mopovebuli mtkicebulebebi daSvebuli iyo rusuli 
kanonmdeblobis mixedviT da maT SeiZleboda, gamoewviaT 
damnaSavis msjavrdeba. mTavroba aseve amtkicebda, rom `is 
sakiTxi, Tu ra saxis informacias flobda policia 
[ganmcxadeblis] danaSaulebriv qmedebebTan dakavSirebiT 
[sakontrolo Sesyidvis win], ar eqvemdebareboda 
mtkicebas winamdebare sisxlis samarTlis saqmeSi~. 
sakontrolo Sesyidva ganxorcielda kanonier 
safuZvelze da mopovebuli mtkicebuleba Sesabamisad iqna 
CarTuli saqmeSi. mowme t-m icoda, rom ganmcxadebeli 
narkotikebiT vaWrobaSi iyo Cabmuli. mowme dasTanxmda, 
monawileoba mieRo sakontrolo SesyidvaSi da ar 
ganuxorcielebia zewola ganmcxadebelze, raTa SeeZina 
misgan narkotikebi. 
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127. ganmcxadebeli kvlavac mxars UuWerda Tavis 
pretenziebs. 1999 wlis 11 noembris sasamarTlo 
gadawyvetilebaze miTiTebiT, igi amtkicebda, rom misi 
msjavrdeba emyareboda mxolod im mtkicebulebebs, 
romlebic `sakontrolo Sesyidvis~ Sedegad iyo 
mopovebuli. igi uTiTebda, rom erovnuli kanonmdebloba 
iZleoda `eqsperimentis~ Catarebis nebarTvas mxolod 
piris danaSaulebriv saqmianobaSi monawileobasTan 
dakavSirebuli ukve arsebuli eWvis dasamtkiceblad. 
Tumca policiis Sesabamisi operacia dagegmili da 
ganxorcielebuli iyo maSin, rodesac mas ar gaaCnda 
aranairi informacia ganmcxadeblis danaSaulebriv 
qmedebebTan dakavSirebiT; Tavis mxriv ki, ganmcxadebels 
ar gaaCnda aranairi saxis nasamarTleoba da mis 
winaaRmdeg aRZruli ar yofila winaswari gamoZieba. 
ganmcxadebeli amtkicebda, rom misi saqme, faqtobrivad, 
analogiuri iyo Teixeira de Castro-s saqmisa (1998 wlis 9 
ivnisis ganaCeni, ganaCenebi da gadawyvetilebebi, 1998-IV), 
sadac sasamarTlom daadgina me-6 muxlis 1-li punqtis 
darRveva. 

b. sasamarTlos Sefaseba 

1. zogadi principebi 

128. dasawyisSi sasamarTlos surs, xazi gausvas, rom mas 
kargad esmis is sirTuleebi, romlebsac xelisuflebis 
organoebi awydebian seriozul danaSaulTan brZolisas 
da grZnobs imis saWiroebas, rom zogjer, amasTan 
dakavSirebiT, gamoZiebis ufro da ufro daxvewili 
meTodebia aucilebeli. ZiriTadad, sasamarTlos 
precedentuli samarTali ar gamoricxavs sisxlis 
samarTalwarmoebisas gamoZiebis etapze, rodesac amas 
moiTxovs danaSaulis xasiaTi, iseT mtkicebulbaze 
dayrdnobas, romelic mopovebulia policiis faruli 
operaciis Sedegad (ix., magaliTad, Lüdi v. Switzerland, 1992 
wlis 15 ivnisis gadawyvetileba, seria A, #238). Tumca 
faruli agentebis gamoyeneba SezRuduli unda iyos; 
policia SeiZleba moqmedebdes farulad, magram 
dauSvebelia agentis mxridan danaSaulis waqezeba (ix. 
Teixeira de Castro, zemoxsenebuli saqmis 36-e punqti). 
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129. sasamarTlo aRniSnavs, rom ganmcxadebeli daakaves da 
msjavri dasdes policiis mier Catarebuli operaciis 
Sedegad. sasamarTlom adre ukve ganixila sisxlis 
samarTalwarmoebaSi iseTi mtkicebulebis gamoyenebis 
sakiTxi, romelic ganxorcielda policiis waqezebiT. 
magaliTad, zemoxsenebul saqmeSi _ Teixeira de Castro _ 
ganmcxadebels policiis SeniRbulma oficrebma 
SesTavazes fuli heroinis misaRebad. marTalia, mas 
nasamarTleoba ar hqonda, magram hqonda garkveuli 
kavSirebi narkotikebis miRebisaTvis. fuliT moxiblulma 
ganmcxadebelma miiRo oficrebis SeTavazeba. SemdgomSi 
mas brali wauyenes da msjavri dasdes narkotikuli 
danaSaulis CadenaSi. sasamarTlom daadgina me-6 muxlis 
1-li punqtis darRveva da erTmaneTisagan gamijna 
oficrebis qmedeba am saqmeSi sxva Cveulebrivi faruli 
agentebisagan, romlebic SesaZloa, malavdnen TavianT 
vinaobas danaSaulTan dakavSirebuli informaciisa da 
mtkicebulebaTa mosapoveblad, piris mier danaSaulis 
Cadenis waqezebis gareSe. sasamarTlom aRniSna, rom, 
`maSin, rodesac organizebuli danaSaulis zrda usaTuod 
moiTxovs Sesabamisi RonisZiebebis gatarebas, 
marTlmsajulebis samarTlianad ganxorcielebis 
uflebas mainc imdenad mniSvnelovani adgili ukavia [...], 
rom ar SeiZleba, igi msxverplad SevwiroT zemoxsenebul 
interess.~ (36-e punqti). sasamarTlom xazgasmiT aRniSna 
ramdenime faqtori am saqmeSi, kerZod ki is faqti, rom 
ori policielis monawileoba ar iyo operaciis nawili, 
romelzec vrceldeboda erovnuli sasamarTloebis 
zedamxedveloba da erovnuli xelisuflebis organoebs 
ki ar gaaCndaT safuZveli, eWvi SeetanaT ganmcxadeblis 
danaSaulebriv qmedebebSi (narkotikebis gasaRebaSi) 
adrindel monawileobaSi: ganmcxadebeli adre ar iyo 
nasamarTlevi da araferi miuTiTebda imaze, rom 
ganzraxuli hqonda narkotikebiT vaWrobaSi Cabma manam, 
sanam mas daukavSirdeboda policia (loc. cit., §§ 37-38). 

130. analogiurad, axlandel saqmeSi Vanyan v. Russia (# 
53203/99, 2005 wlis 15 dekemberi, §§ 45-50) sasamarTlom 
daadgina me-6 muxlis 1-li punqtis darRveva, rac 
gamoiwvia narkotikebis SeZenis simulaciam waqezebis 
Sedegad da, marTalia, Sesyidva ganxorcielda kerZo 
piris mier, romelic moqmedebda rogorc faruli agenti, 
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operacia mainc realurad organizebuli da 
ganxorcielebuli iyo policiis mier. 

131. garda amisa, `samarTliani sasamarTlos~ garantiasTan 
SesabamisobisaTvis iseT saqmeebSi, romlebSic 
mtkicebulebebi am gziT aris Segrovebuli da gamoZieba 
ar amxels maT, sasamarTlom koncentrireba moaxdina 
sakiTxze, sargeblobda Tu ara dacvis mxare saTanado 
procesualuri garantiebiT (ix.: Edwards and Lewis v. the United 
Kingdom [GC], nos. 39647/98 da 40461/98, 2004 wlis 27 
oqtomberi, §§ 46-48 ). 

2. xsenebuli principebis gamoyeneba winamdebare saqmeSi 

132. warmodgenil komentarebSi mTavrobam gamoTqva 
mosazreba, rom narkotikebiT vaWrobaSi ganmcxadeblis 
adre monawileobis sakiTxi ararelevanturi iyo sisxlis 
samarTalwarmoebis miznebisaTvis, romlis Sedegadac 
gamotanil iqna msjavri. is faqti, rom policiis operacia 
dokumentirebuli iyo dadgenili wesiT, kanoniers xdida 
mas da, Sesabamisad, Semdgomi samarTalwarmoebac 
samarTliani iyo. 

133. Tumca sasamarTlos ar SeuZlia, miiRos xsenebuli 
argumenti. erovnuli kanonmdebloba ar unda iZleodes 
iseTi mtkicebulebis gamoyenebis uflebas, romelic 
xelisuflebis agentebis waqezebiT iqna mopovebuli. im 
SemTxvevaSi, Tuki am mxriv erovnuli kanonmdebloba 
iZleva amis uflebas, igi ar Seesabameba `samarTliani 
sasamarTlos~ moTxovnebs, rogorc es ganmartebuli iyo 
Teixeira-s da analogiur saqmeebSi. sasamarTlo 
samarTalwarmoebisas dacvis mxare amtkicebda, rom 
danaSauli ar iqneboda Cadenili, rom ar yofiliyo 
`provokacia~ policiis mxridan. sxva sityvebiT rom 
vTqvaT, ganmcxadebelma warmoadgina `dacva 
provokaciasTan mimarTebiT~, romelic moiTxovda saqmis 
ganmxilveli sasamarTlos mier xsenebuli argumentis 
ganxilvas, gansakuTrebiT, Tu mxedvelobaSi miviRebT im 
faqts, rom saqmeSi arsebobda waqezebis ramdenime prima 
facie (erTi SexedviT aSkara) mtkicebuleba. 

134. meore rigSi, sasamarTlo aRniSnavs, rom 
ganmcxadebeli ar iyo nasamarTlevi 1998 wels, 
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dakavebamde. informacia, rom ganmcxadebeli Cabmuli iyo 
adre narkotikebiT vaWrobaSi, modioda mxolod erTi 
wyarodan – t-sagan, policiis informatorisagan. Tumca 
bundovania, Tu ratom gadawyvita t-m policiasTan 
TanamSromloba. garda amisa, t-m sasamarTloze ganacxada, 
rom igi daukavSirda ganmcxadebels, radgan ar icoda 
sxva wyaro, saidanac SeeZlo moepovebina narkotiki. 
ganmcxadebels ar unaxavs aranairi finansuri sargebeli 
g-sagan heroinis yidvisa da t.-saTvis misi gadacemidan. m. 
amtkicebda, rom mas arasodes uyidia adre heroini 
ganmcxadeblisagan. xsenebuli elementebi SesaZloa, 
gonivrulad iqnes ganmartebuli, rogorc miniSneba, rom 
ganmcxadebeli adre ar iyo cnobili policiisaTvis, 
rogorc narkotikebiT movaWre. sapirispirod ki, rogorc 
aSkara xdeba, policiis operacia mimarTuli iyo ara 
ganmcxadeblis winaaRmdeg personalurad, aramed 
nebismieri piris winaaRmdeg, romelic dasTanxmdeboda t-
saTvis heroinis SeZenas. 

135. mesame, sasamarTlo kvlavac uTiTebs, sagamoZiebo 
RonisZiebebze nebarTvis gacemasTan dakavSirebuli 
naTeli da ganWvretadi procedura, iseve rogorc maTze 
Sesabamisi zedamxedveloba, unda iqnes ganxorcielebuli 
imisaTvis, raTa uzrunvelvyoT xelisuflebis organoebis 
keTilsindisiereba da samarTaldacviT miznebTan maTi 
moqmedebebis jerovani Sesabamisoba (ix.: Lüdi v. Switzerland, 
1992 wlis 15 ivnisis gadawyvetileba, seria A, #238; ix. 
aseve, mutatis mutandis, Klass and Others v. Germany, 1978 wlis 6 
seqtembris gadawyvetileba, §§ 52-56, seria A, #28). 
winamdebare saqmeSi policiis operacia dakanonda martivi 
administraciuli gadawyvetilebiT da es gadawyvetileba 
imave organom miiRo, romelmac mogvianebiT ganaxorciela 
igi. rogorc es saqmis masalebidan Cans, gadawyvetilebis 
teqsti moicavda Zalian mwir informacias dagegmili 
`sakontrolo Sesyidvis~ miznebsa da mizezebTan 
dakavSirebiT. garda amisa, operacia ar eqvemdebareboda 
sasamarTlo zedamxedvelobas an sxva saxis damoukidebel 
zedamxedvelobas. operaciis Tanmdevi yovlismomcveli 
Semowmebis sistemis ararsebobisas (ix. winamdebare 
gadawyvetilebis me-60 punqti) saqmis ganmxilveli 
sasamarTlos mxridan Semdgomi kontrolis roli Zalze 
mniSvnelovani gaxda. 
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136. evropuli sasamarTlo aRniSnavs, rom erovnulma 
sasamarTlom dakiTxa mxolod sami mowme: t., m. 
(ganmcxadeblis megobari, romelic Seeswro dakavebis 
moments) da ganmcxadeblis deda. policielebi, romlebic 
CarTuli iyvnen `sakontrolo SesyidvaSi~, ar daukiTxavs 
sasamarTlos, miuxedavad imisa, rom amas moiTxovda 
dacva. g., romelmac mihyida ganmcxadebels heroni da 
msjavrdebul iqna xsenebulTan dakavSirebiT, aseve ar 
yofila dakiTxuli samarTalwarmoebisas. Bbolos, 
sasamarTlo gansakuTrebul SeSfoTebas gamoTqvams im 
faqtTan dakavSirebiT, rom TviT ganmcxadebelic ar 
yofila dakiTxuli sasamarTlos mier waqezebis 
sakiTxTan dakavSirebiT: igi ar eswreboda mosmenas 1999 
wlis 11 noembers, rodesac sasamarTlom ganixila 1998 
wlis 29 oqtombris movlenebi. 

137. amgvarad, miuxedavad imisa, rom winamdebare saqmeSi 
erovnul sasamarTlos hqonda mizezi, eWvi Seetana, rom 
aRiniSna waqezeba, sasamarTlom ar gaaanaliza Sesabamisi 
faqtobrivi da samarTlebrivi elementebi, romlebic 
daexmareboda mas, ganesxvavebina waqezeba sagamoZiebo 
moqmedebis samarTlebrivi formisagan. amdenad, gamodis, 
rom samarTalwarmoeba, romlis Sedegadac ganmcxadebels 
msjavri daedo, ar iyo `samarTliani~. 

  Sesabamisad, dairRva konvenciis me-6 muxli. 

VI. konvenciis 41-e muxlis gamoyeneba 

138. konvenciis 41-e muxlis Tanaxmad: 

`Tu sasamarTlo daadgens, rom dairRva konvencia da misi oqmebi, 
xolo Sesabamisi maRali xelSemkvreli mxaris 
Sidasaxelmwifoebrivi samarTali darRvevis mxolod nawilobrivi 
gamosworebis SesaZleblobas iZleva, saWiroebis SemTxvevaSi, 
sasamarTlo dazaralebul mxares samarTlian dakmayofilebas 
miakuTvnebs.~ 

a. ziani 

139. ganmcxadebelma moiTxova 1300 evro Catarebuli 
samedicino mkurnalobisaTvis da 15 000 evro moraluri 
zianisaTvis. materialur zianTan dakavSirebuli 
moTxovnebis dasasabuTeblad man warmoadgina wamlebze 
gaRebuli xarjebis wliuri angariSi. 
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140. mTavroba amtkicebda, rom ganmcxadebels ar unda 
mieRo aranairi Tanxa, 41-e muxlis Sesabamisad, radganac 
misi mtkiceba, rom igi daeqvemdebara araadamianur 
mopyrobas, usafuZvlo iyo. nebismier SemTxvevaSi 
moTxovnas gazviadebuli da gadaWarbebuli xasiaTi 
hqonda. alternatiulad mTavroba moiTxovda, rom 
konvenciis darRvevis SemTxvevaSi TviT darRvevis 
aRiarebis faqti sakmaris dakmayofilebas warmoadgenda. 
rac Seexeba ganmcxadeblis mier moTxovnil 
dakmayofilebas materialuri zianisaTvis, mTavrobis 
mtkicebiT, ganmcxadebelma ver daasabuTa, rom misi 
janmrTelobis mdgomareobis gauareseba bralad 
SeiZleboda SeracxodaT xelisuflebis organoebs. 

141. rac Seexeba materialur zians, romelic, savaraudod, 
iqna miyenebuli, sasamarTlo imeorebs, rom unda 
arsebobdes aSkara mizezobrivi kavSiri ganmcxadeblis 
mier moTxovnil ziansa da konvenciis darRvevas Soris 
(ix.: Barberà, Messegué and Jabardo v. Spain, 1994 wlis 13 ivnisis 
gadawyvetileba (adremoqmedi 50-e muxli), seria A, #285-C, 
§§ 16-20; ix. Aaseve, Berktay v. Turkey, #22493/93, § 215, 2001 wlis 
1 marti). 

142. sasamarTlom daadgina, rom ganmcxadebeli 
daeqvemdebara araadamianur mopyrobas sapatimro 
dawesebulebaSi arajerovani samedicino daxmarebis 
aRmoCenis gamo. ganmcxadeblis janmrTelobis pirobebi 
gauaresda, rac ganmcxadebels ayenebda fizikur da 
sulier tanjvas (ix. winamdebare gadawyvetilebis 83-e 
punqti). Tumca aRniSnuli daskvna exeba mxolod 
ganmcxadeblis patimrobis periods da ara im SesaZlo 
Sedegebs, romlebic gamoiwvia araadekvaturma 
mkurnalobam. ganmcxadebeli acxadebda, rom mas 
esaWiroeboda mudmivi samedicino mkurnaloba 
gaTavisuflebis Semdgom; am etapze bundovania, Tu ra 
xarisxiT SeiZleba iyos dakavSirebuli moTxovnili 
xarjebi sapatimroSi arsebul arajerovan 
mkurnalobasTan da ara qronikul avadmyofobasTan, 
romelTa gamo xelisuflebis organoebi ar SeiZleba 
iyvnen pasuxismgebelni. xsenebul garemoebebSi 
sasamarTlo iziarebs mTavrobis arguments, rom 
ganmcxadeblis pretenziebi xsenebul sakiTxTan 
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dakavSirebiT ar aris sakmarisad dasabuTebuli. 
Sesabamisad, sasamarTlo uaryofs maT. 

143. rac Seexeba moralur zians, sasamarTlo kvlavac 
miuTiTebs, rom man daadgina konvenciis me-3, me-5 da me-6 
muxlebiT dadgenili ganmcxadeblis uflebebis darRveva. 
kerZod: sasamarTlom daadgina, rom patimrobis periodSi 
ganmcxadebels ar aRmouCines adekvaturi samedicino 
mkurnaloba. xsenebulma faqtma ueWvelad miayena 
ganmcxadebels garkveuli fizikuri da sulieri tanjva 
xangrZlivi periodis ganmavlobaSi (daaxloebiT 1 wlis 
ganmavlobaSi). garda zemoxsenebulisa, ganmcxadebeli 
patimrobaSi imyofeboda safuZvliani dasabuTebis gareSe; 
gaTavisuflebis Sesaxeb misi Suamdgomlobebis 
gadasinjvas Zalze didi dro sWirdeboda, rac aseve 
iwvevda daTrgunvas da daucvelobis grZnobas. bolos ki 
ganmcxadeblis winaaRmdeg gamoZieba mimdinareobda, igi 
patimrobaSi imyofeboda da mas msjavri daedo iseTi 
mtkicebulebis safuZvelze, romelic waqezebis Sedegad 
iqna mopovebuli. ganmcxadebeli iZulebuli iyo, Seewyvita 
swavla, ganecada sxva bevri negatiuri Sedegi, rogorc 
fizikuri, aseve fsiqologiuri TvalsazrisiT, rac Tan 
sdevs sisxlissamarTlebriv gamoZiebas. yvelaferi es 
damZimebuli iyo ganmcxadeblis janmrTelobis 
seriozuli problemebiT, kerZod ki misi sulieri 
daavadebiT da SedarebiTi SeuracxadobiT movlenebis 
ganviTarebis momentSi. amave dros, sasamarTlo aRniSnavs, 
rom, Tumca erovnulma sasamarTloebma ganmcxadebeli 
barleulad miiCnies, igi gaTavisuflda 
sisxlissamarTlebrivi pasuxismgeblobisagan da mis 
mimarT gamoyenebul iqna msubuqi RonisZieba (iZulebiTi 
samedicino mkurnaloba). 

144. Sesabamisad, sasamarTlom paritetul sawyisebze 
daadgina, rogorc amas iTxovs konvenciis 41-e muxli, da 
ganmcxadebels aniWebs 12 000 (Tormeti aTas) evros 
zemoxsenebul pretenziebTan dakavSirebiT. aRiniSnul 
Tanxas unda daematos nebismieri gadasaxadi, romelic 
SesaZloa, daekisros ganmcxadebels am Tanxis miRebasTan 
dakavSirebiT. 

b. xarjebi da gaweuli danaxarjebi 
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145. ganmcxadebeli iTxovda 3000 evros xarjebisa da 
gaweuli danaxarjebis saxiT. Tavisi moTxovnebis 
gasamyareblad ganmcxadebelma waradgina q-n 
kostrominasTan gaformebuli SeTanxmeba evropul 
sasamarTloSi misi interesebis warmodgenasTan 
dakavSirebiT. 

146. mTavroba amtkicebda, rom q-n kostrominasTan 
gaformebuli SeTanxmeba xelmowerili iyo ganmcxadeblis 
mamis da ara TviT ganmcxadeblis mier. garda amisa, 
mTavroba xazs usvamda im faqts, rom q-ni warmoadgenda 
`v.v. xudobinis~ interesebs, romlebic aseve 
ganmcxadeblis mamis inicialebia. igi ar moicavs 
miTiTebas saqmis nomerze, ase rom, mTavrobis azriT, 
SeTanxmebas aranairi kavSiri ar hqonda winamdebare 
saqmesTan. 

147. sasamarTlo kvlavac uTiTebs, rom mxolod 
samarTlebrivi xarjebi da gaweuli danaxarjebi, 
romlebic gaRebul iqna realurad da aucileblobidan 
gamomdinare da aseve iyo gonivruli, anazRaurdeba 
konvenciis 41-e muxlis Sesabamisad (ix., magaliTad, Stašaitis 
v. Lithuania, # 47679/99, §§ 102-103, 2002 wlis 21 marti). 

148. sasamarTlo yuradRebas amaxvilebs mTavrobis 
argumentze, romlis Tanaxmadac ganmcxadeblis mamasa da 
q-n kostrominas Soris dadebuli SeTanxmeba ar exeba 
winamdebare saqmes. Tumca, rogorc SeTanxmebis teqstidan 
gamomdinareobs, igi exeboda adamianis uflebaTa 
evropuli sasamarTlos winaSe mimdinare 
samarTalwarmoebas. sasamarTlos winaSe mimdinare 
saqmeTa siaSi ar moiZebneba ganmcxadeblis mamis mier 
wardgenili ganacxadi. garda amisa, rogorc zemoT iqna 
dadgenili, q-ni kostromina iyo ganmcxadeblis 
warmomadgeneli erovnul sasamarTloebsa da 
strasburgis samarTalwarmoebis drosac (ix. winamdebare 
gadawyvetilebis 72-e da misi momdevno punqtebi). amitomac 
sasamarTlo adgens, rom SeTanxmeba q-n kostrominasTan 
exeba winamdebare saqmes. 

149. garda amisa, yvela garemoeba miuTiTebs, rom 
ganmcxadeblis mama moqmedebda ganmcxadeblis 
interesebidan gamomdinare da misi dumiliT gamoxatuli 
TanxmobiT. ruseTis kanonmdeblobaSi aseTi situacia 
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iTvleba aucileblobiT gamowveul SeTanxmebad (ix. 
winamdebare gadawyvetilebis 71-e punqti) da, samoqalaqo 
kodeqsis 984-e muxlis Tanaxmad, man SesaZloa, warmoqmnas 
ganmcxadeblisaTvis samarTlebrivi valdebuleba, raTa 
moaxdinos im Tanxebis kompensacia, romelnic gadaixada 
ganmcxadeblis mamam q-n kostrominas sasargeblod. 
sasamarTlo adgens, rom SeTanxmebis safuZvelze q-n 
kostrominasaTvis gadasaxdeli Tanxa SesaZlebelia 
CaiTvalos ganmcxadeblis samarTlebriv xarjebad. 

150. sasamarTlo aRniSnavs, rom SeTanxmebis Tanaxmad, q-n 
kostrominasaTvis gadasaxdeli Tanxa Seadgens 105 000 
rusul rubls (daaxloebiT 3050 evros). saqmis 
sirTulidan gamomdinare, sasamarTlo ar miiCnevs, rom 
Tanxa gadaWarbebulia. amitomac sasamarTlo 
ganmcxadebels akuTvnebs 105 000 rusul rubls da aseve 
im Tanxas, romliTac ganmcxadebeli SesaZloa, daibegros 
zemoxsenebuli Tanxis miRebisas. 

g. sauravi 

151. sasamarTlo Sesaferisad Tvlis, rom sauravi unda 
dawesdes centraluri evropuli bankis sesxisaTvis 
gankuTvnili minimaluri procentis saxiT, romelsac unda 
daematos samprocentiani cifri. 

 

yovelive zemoxsenebulidan gamomdinare, sasamarTlo 
erTxmad: 

1. uaryofs mTavrobis pirvelad pretenzias; 

2. adgens, rom dairRva konvenciis me-3 muxli, 
ganmcxadeblis mimarT sapatimro dawesebulebaSi 
aRmoCenili araadekvaturi samedicino mkurnalobis 
gamo; 

3. adgens, rom aucilebeli ar aris, calke iqnes 
ganxiluli konvenciis me-3 muxlTan dakavSirebuli 
sxva saCivrebi; 

4. adgens, rom dairRva me-5 muxlis me-3 punqti; 
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5. adgens, rom dairRva me-5 muxlis me-4 punqti. 

6. adgens, rom dairRva me-6 muxlis 1-li punqti. 

7. adgens, 

  a) rom mopasuxe saxelmwifom im momentidan 3 Tvis 
vadaSi, rodesac winamdebare gadawyvetileba saboloo 
gaxdeba, konvenciis 44-e muxlis me-2 punqtis Tanaxmad, 
ganmcxadebels unda gadauxados Semdegi Tanxebi: 

(i) 12000 evro (Tormeti aTasi evro), moraluri 
zianis gamo, romelic gadayvanil unda iqnes rusul 
rublebSi gadaxdis dRisaTvis arsebuli 
oficialuri kursiT; 

(ii) 105 000 rusuli rubli (as xuTi aTasi rusuli 
rubli) samarTlebriv xarjebsa da gaweul 
danaxarjebTan dakavSirebiT; 

(iii) nebismieri gadasaxadi, romliTac SeiZleba 
daibegros zemoxsenebuli Tanxebi. 

 (b) rom zemoxsenebuli 3-Tviani vadis gasvlis Semdgom 
gadaxdis dRemde sauravi unda iqnes gadaxdili im 
moculobiT, rac utoldeba evropuli bankis sesxisaTvis 
gankuTvnil minimalur procents, romelsac unda 
daematos samprocentiani cifri; 

8. erTxmad uaryofs danarCen pretenziebs samarTlian 
dakamayofilebasTan dakavSirebiT 
 
Sesrulebulia inglisur da frangul enebze, da 
gacxadebulia werilobiTi saxiT 2006 wlis 26 oqtombers 
sasamarTlos reglamentis 77-e muxlis me-2 da me-3 
punqtebis Sesabamisad. 
 
 
vinsent bergeri     bostan m. zupanCiCi 
registratori      Tavmjdomare 


