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Facts
The Minister of Labour, Health and Social Affairs of Georgia issued orders by which “homosexuals” were
prohibited from donating blood or its components. The plaintiffs self-identified as homosexuals and,
accordingly were impacted by the order.
The plaintiffs alleged that the regulations of the Minister of Labour, Health and Social Affairs of Georgia were
in contradiction with the constitutionally protected rights of equality and free development.
During the course of litigation, the Minister of Labour, Health and Social Affairs implemented orders 8
October 2013 orders #241/? and #282/?, which changed the banning of "homosexuals" to "men who have sex
with men." The respondents submitted a motion to postpone or terminate the case because the new order
doesn't use the word homosexual.
Decision and Reasoning
The Constitutional Court found that while the goal of limiting HIV and hepatitis transmission through blood was
a legitimate goal for the government, the usage of the term homosexual in the original order is
unconstitutional because it is discriminatory treatment (Article 14 of the Constitution) and a limitation on the
right to free personal development (Article 16 of the Constitution).
The court found that homosexuals are "substantially equal persons" in regards to blood donation and that a
categorical ban is unconstitutional unequal treatment. While the legitimacy of stopping disease transmission
allows restriction of the right, the listed restriction is not the least restrictive measure. Restricting homosexual
donations does not properly include all risky sexual behavior that can lead to disease infection and
unnecessarily restricts men who have sex with men in a monogamous relationship or who only have safe
sex. Likewise, it doesn't provide for any relieving of the restriction after the potential "window period" when an
infection may not be detected through testing.
The donation of blood is a part of the right to free personal development, Article 16 of the Georgian
Constitution. While the right to personal development is not an absolute right, the right may only be limited
after assessing the proportionality of the need to restrict it. As the Georgian legislators include persons who
have no dangerous health risks in the ban on donation, the restriction is not proportional.
Decision Excerpts
§ 38. ????????? ?????????? ?? ????????????? ??????? ??????, ?????????? ??????????,
??????????? ??????????????? ?????????? ???????? ???????? ?? ???? ????????????? ????????.
????????? ?????????? ??????????? ???????? ????????????, ????????? ???????? ????????
????????????? ??????????. ??????, ?????? ??????? ?????????? ???????? ?????????? ??????????
?????? ???????? – ???????? ?? ??????? ????????????? ??????????? ?????????? ?? ????????????
??????. ????????? ???????? ?????????? ????? ?????????? ?????????? ??????? ?????? ??????
????? ????????? ???????????? ??????????? ???????????, ???? ??????? ????? ?????????
??????????????? ?????????? ???????????? ????????? ?????. ???????????, ?????? ???????
??????????? ???????? ?????????? ?????? ???????? ??????????. ????????????? ??????????
??????????, ??? ?????? ?? ????????? ?? ???? ????????? ????? ???????????? ??????????????

????????????-????????????? ????????????????. ????????? ???????????, ??? ?????? ????????
???????????????? ???????? ????????????? ?????????? ???????? ???????? ????????? ?? ?????
??????? ??????? ???????? ??????? ??????????.
§ 38, For the purpose of care on human’s life and health, the state is obliged in supplying the recipients with
safe blood and its components. The mentioned means that the state has a positive obligation to legally
regulate the donation process. It is obvious that the disputed norms serve the achievement of a sharply
exposed legitimate goal – protection of blood and its components recipients’ life and health. The effects of the
mentioned norms cause the distancing of high-risk donors from the transfusion process in order to avoid the
risk of infectious diseases transmission to the recipients. Accordingly, the disputed norms present the
achievement of a valuable legitimate goal. The Constitutional Court explains that this factor alone is not
enough for such differentiation in terms of constitutional justification. To do this, it is necessary that the
disputed norms’ envisioned limitation is necessary and the least restrictive mean to achieve the legitimate
goal.
§ 51. ??????? ?? ???? ????????????? ????????? ????????????? ????????? ?????????? ????????
????? ?? ?????? ?????????? ???????????? ??????? ?????????? ???????? ?? ?????????????
???????????, ???????? ????? ????????? ?? ???????? ???????? ????? ????????? ????????. ???? ??
????? ?? ????????? ?????? ??? ?????? ?????????? ????????? ???????????? ?????????????????
????????, ?????? ??? ?? ??????? ??????? ????????? ???????????? ?????????????, ??? ?????
???????? ????????????? ?? ???????? ????? ?????, ????? ???????????? ???????????? ??????
????????? ??????????.
§ 51, By prohibition of being a donor of blood and its components, the state does not give to this group the
opportunity of free development of sexual behavior, of which they are born and bear for all their life. By this
restriction, it makes this social group not only unequally restricted within the freedom of their sexual life but
they are not given the opportunity of healthy social development, which creates a gap between society and
the mentioned group, which creates additional dangers.
§ 56. ???????? ???????????? ??-16 ????? ???????????? ????? ???????, ?????????? ?????????
??????????????????, ????????????? ??????????? ???????? ????????, ????????? ???? ?? ?????,
????????????? ???????????? ?? ???? ???????? ??????????? ????? ?? ???????, ?????? ????????,
?????????, ?????????????? ?? ???? ??????????????? ?? ??????????? ?????????????? ???????????,
??, ???????????, ??????? ????? ???????? ????????? ????????, ???????? ?????? ?? ??????????
??????????? ??????????? ??????? ?? ?????????? ?????? ??????? ????????????.
56. As Article 16 of the Constitution ensures the person’s right to freely self-identify, independently determine
one’s own identity, way of life and style, individual development and the ways and forms of relations with
others, own moral, social, intellectual or other requirements and satisfaction of the interests, it at the same
time includes a person’s intimate life, a right to determine one’s own gender and sexual orientation and
freedom to choose sexual behavior.
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